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SECURITIES ACT OF 1933 
Release No. 5428/October 5, 1973 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10421/October 5, 1973 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18111/October 5, 1973 


ACCOUNTING SERIES 
Release No. 147/October 5, 1973 


NOTICE OF ADOPTION OF AMENDMENTS TO REGU- 
LATION S-X REQUIRING IMPROVED DISCLOSURE 
OF LEASES 


A. INTRODUCTION 


The Securities and Exchange Commission today adopted 
amendments to Rule 3-16 of Regulation S-X which re- 
quire increased disclosure of lease commitments by lessees 
in the footnotes to financial statements filed with the Com- 
mission. The proposal to amend Regulation S-X for this 
purpose was published for comment in Securities Act Re- 
lease No. 5401 (Securities Exchange Act Release No. 
10203, Public Utility Holding Company Act Release No. 
17987) on June 6, 1973. Many letters of comment have 
been received and considered. 


In its release proposing these amendments the Commission 
noted that it was acting to provide adequate information to 
investors in regard to an important and dramatically grow- 
ing form of asset acquisition and financing. It also ob- 
served that it had referred the basic problem of accounting 
measurement of leases to the Financial Accounting Stand- 
ards Board in Accounting Series Release No. 132. 
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Subsequent to the date of the Commission's proposal the 
Accounting Principles Board of the American Institute of 
Certified Public Accountants reversed-its prev Pously an- 
nounced decision to take no action on lease disclosure and 
issued its Opinion No. 31 dealing with this subject. The dis- 
closure called for in this Opinion was substantially less than 
that identified in the Commission’s release as needed by in- 
vestors. The Commission has carefully considered the con- 
tents of Opinion No. 31 to determine whether it provided 
for sufficient disclosure to meet the needs of investors and 
has concluded that it does not, although much of the dis- 
closure called for by the Opinion will be useful to investors. 
Specifically, the Commission believes that disclosure of the 
present value of financing leases and of the impact on net 
income of capitalization of such leases, neither of which is 
required by Opinion No. 31, are essential to investors. Ac- 
cordingly, the amendments adopted herein require such dis- 
closure. In other respects, the disclosure requirements here- 
in have been substantially conformed to those in the Opinion 
so as to minimize duplication of effort by registrants. The 
additional disclosures required by the amendments are felt 
necessary to enable investors to compare meaningfully the 
capital and asset structures and the operating results of 
companies making use of different methods of acquiring 
and financing assets. 


The Commission does not intend by adopting these amend- 
ments to prejudge the issues of lease accounting now being 
considered by the Financial Accounting Standards Board. 
At such time as that body develops improved standards of 
accounting for leases, the Commission expects to reconsider 
the disclosure requirements set forth herein. 


B. INTERPRETATIONS AND COMMENTS 


In the comments received on the proposal a number of 
questions were raised. Some of these were the basis for 
certain changes in the proposals, while others seemed to call 
for clarifying interpretive comments which did not warrant 
inclusion in the text of the rule. These items are discussed 
below in the order in which they appear in Rule 3-16(q). 

1. Renewal options—\t was pointed out by many com- 
mentators that renewal options are generally a matter of 
prudent business precaution by lessees and do not neces- 
sarily constitute an assured stream of financial payments to 
the lessor. The Commission accepted these comments and 
deleted renewal options from the period to be used in de- 
termining whether the lease covers 75 percent of the eco- 
nomic life of the property. However, if the terms of the 
renewal option (or the nature and useful life of any lessee- 
provided improvements to the leased property) are such 
that the probability of the option being exercised is ex- 
tremely high, the renewal period may in substance be part 
of the noncancelable period and it should be treated as such 
in applying the 75 percent test. In the normal case re- 
newal options with such terms are likely to require capital- 
ization of leases under the building up equity test of APB 
Opinion No. 5. 


2. Recovery of the lessor’s investment--A number of ques- 
tions were raised as to whether a lease (such as a leveraged 
lease), where both the lessor’s recovery of investment and 

his return are based on the timing of tax benefits which he 
receives as well as lease payments, should be considered as 
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one which meets the second criterion of a financing lease 
even though the lease payments alone would not have that 
effect. The Commission believes that such a lease does meet 
the test set forth since it does have terms which assure the 
lessor a recovery of his investment and an economic return. 
In measuring the lessor’s investment any investment credit 
received by him should be treated as a reduction of invest- 
ment. 







3. Fair market value of leased asset--\t was pointed out 

that a lessor may sometimes have acquired an asset at a 

date far preceding the date a lease is entered into and, ac- 
cordingly, his investment may be an unrealistic basis for A 
determining whether a financing lease is being entered into. 
Accordingly, the proposed rule’s definition of a financing 
lease was changed to provide that the lessor should be as- 
sured recovery of the fair market value of the property. In 
the normal case the lessor’s cost will represent fair market 
value unless a substantial time period has passed between 
acquisition and the date of lease except that in the case of 
a manufacturer-dealer lessor who meets the tests of Ac- 
counting Principles Board Opinion No. 27 for revenue re- 
cognition at the date of lease, the amount of revenue re- 
cognized may be used as a measure of fair market value. 


4. Minimum rentals--\t was pointed out that in a number of 
circumstances contractual minimum rentals were not a 
good measure of the cash inflows anticipated by the lessor. 
In some such cases contractual minimum rentals would not 
recover the lessor’s investment, but contingent rentals are 
set at such a level that the lessor is virtually certain to re- 
cover his investment plus a fair return. While the rule 
adopted deals only with minimum lease commitments, re- 
gistrants are urged to look at the economic substance under- 
lying the lease agreement. In cases where a lessor’s re- 
covery is in fact but not contractually assured, present 
value computations may be most meaningfully made on the 
basis of expected rental payments. Such a practice would 
be consistent with the rule adopted. 


% 


Other cases were cited where no minimum rental was called 

for in the lease agreement but the lessor’s debt service was 
guaranteed by the lessee. In such a case it would normally i 
be expected that the asset and related liability would be f 
reflected on the balance sheet. If the total lease terms did 

not require capitalization, the guaranteed payments would 
constitute the minimum rentals required to be disclosed at 
their present value under this rule: 


5. Net lease payments—-Many comments were received as to 
the difficulty in determining amounts included in lease p 
payments applicable to taxes, insurance, maintenance and 
other operating expenses. In the case of financing leases, 
these items are frequently explicitly set forth or excluded 
from lease payments. The rule as adopted provides that an 
estimate of such costs be subtracted if practicable. If costs 
cannot be reasonably estimated for some leases, it is ac- 
ceptable to disclose the present value of those lease pay- 
ments on a gross basis, with disclosure of the amount so 
computed. 


6. /nterest rate implicit in the terms of the lease---\n most 
cases such interest rates are explicitly negotiated in financ- 
ing leases. Where this is not the case, interest rates appli- 

cable to the financing of purchases of similar types of pro- 













perties by the lessees at the times of entering into the lease 
agreements may be indicative of the interest rates implicit 
in the terms of the lease. Paragraphs 13 and 14 of Account- 
ing Principles Board Opinion No. 21 also discuss this pro- 
blem. In some cases interest rates negotiated in leasing ar- 
rangements are variable and depend upon the rates for the 
short-term paper used to finance leased assets. In such situ- 
ations present value must be calculated through the use of 
an estimated rate over the life of the lease, but calculations 
of the current impact on net income should use the current 
interest rate in determining the interest charge. 


7. Materiality-Comments indicated that the originally pro- 
posed test of materiality for present value disclosure which 
was based on debt and the present value of leases discri- 
minated against the company with little or no debt. In res- 
ponse, the Commission has changed the test to require dis- 
closure of present value only when the amount exceeds 

five percent of long-term capitalization (the sum of long- 
term debt, stockholders’ equity and the present value of 
leases) or when the effect on net income of capitalizing 
leases is greater than three percent of average net income for 
the most recent three years. In calculating average net in- 
come, loss years should be excluded. If losses were incurred 
in each of the most recent three years, the average loss shall 
be used for purposes of this test. 


C. AMENDMENTS TO REGULATION S-X 


The following amendments to Rule 3-16 (amendments 
italicized) are adopted. 


The introductory paragraph of Rule 3-16 is amended as 
follows: 


Insert at the end of the second sentence “and for item (q) as 
specified therein.” 


Rule 3-16(i). Commitments and contingent liabilities. -- 
(1) nochange 


(2)  /s deleted 
(3) Becomes (2) 


Rule 3-16(q). Leased assets and lease commitments.--Any 
contractual arrangement which has the economic character- 
istics of a lease, such as a “heat supply contract” for nuclear 
fuel, shall be considered a lease for purposes of this rule. 
Leases covering oil and gas production rights and mineral 
and timber rights are not to be considered leases for pur- 
poses of this rule. For purposes of this rule, a financing 
lease is defined as a lease which, during the noncancelable 
lease period, either (i) covers 75 percent or more of the 
economic life of the property or (ii) has terms which assure 
the lessor a full recovery of the fair market value (which 
would normally be represented by his investment) of the 
property at the inception of the lease plus a reasonable re- 
turn on the use of the assets invested subject only to limited 
risk in the realization of the residual interest in the property 
and the credit risks generally associated with secured loans. 
The disclosures set forth under sections (1) and (2) below 
are only required if gross rental expense in the most recent 
fiscal year exceeds one percent of consolidated revenues. 


(1) 








Total rental expense (reduced by rentals from sub- 
leases, with disclosure of such amounts) entering into 
the determination of results of operations for each per- 
iod for which an income statement is presented shall be 
disclosed. Rental payments under short-term leases for 
a month or less which are not expected to be renewed 
need not be included. Contingent rentals, such as those 
based upon usage or sales, shall be reported separately 
from the basic or minimum rentals. Rentals on non- 
capitalized financing leases shall be shown separately for 
both categories of rentals reported. 


(2) The minimum rental commitments under all non- 
cancelable leases shall be disclosed, as of the date of the 
latest balance sheet preserited, in the aggregate (with dis- 
closure of the amounts applicable to noncapitalized fin- 
ancing leases) for (i) each of the five succeeding fiscal 
years: (ii) each of the next three five year periods; and 
(iii) the remainder as a single amount. The amounts so 
determined should be reduced by rentals to be received 
from existing noncancelable subleases (with disclosure 
of the amounts of such rentals). For purposes of this 
rule, a noncancelable lease is defined as one that has an 
initial or remaining term of more than one year and is 
noncancelable, or is cancelable only upon the occur- 
rence of some remote contingency or upon the payment 
of a substantial penalty. 


(3) Additional disclosures shall be made to report in 
general terms: (i) the basis for calculating rental pay- 
ments if dependent upon factors other than the lapse of 
time; (ii) existence and terms of renewal or purchase 
options, escalation clauses, etc.; (iii) the nature and 
amount of related guarantees made or obligations as- 
sumed; (iv) restrictions on paying dividends, incurring 
additional debt, further leasing, etc.; and (v) any other 
information necessary to assess the effect of lease com- 
mitments upon the financial position, results of opera- 
tions, and changes in financial position of the lessee. 


(4) For all noncapitalized financing leases there shall be 
disclosed: (i) The present values of the minimum lease 
commitments in the aggregate and by major categories of 
properties, such as real estate, aircraft, truck fleets and 
other equipment. Present values shall be computed by 
discounting net lease payments (after subtracting, if 
practicable, estimated, or actual amounts, if any, appli- 
cable to taxes, insurance, maintenance and other oper- 
ating expenses) at the interest rate implicit in the terms 
of each lease at the time of entering into the lease. Such 
disclosure shall be made as of the date of any balance 
sheet presented. If the present value of the minimum 
lease commitments is less than five percent of the sum of 
long-term debt, stockholders’ equity and the present 
value of the minimum lease commitments, and if the im- 
pact on net income required to be disclosed under (iv) 
below is less than three percent of the average net in- 
come for the most recent three years, this disclosure is 
not required. 


(ii) Either the weighted average interest rate (based 
on present value) and range of rates or specific interest 
rates for all lease commitments included in the amount 
disclosed under (i) above. 
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(iii) The present value of rentals to be received from 
existing noncancelable subleases of property included 
under (i) above based on the interest rates implicit in the 
terms of the subleases at the times of entering into the 
subleases. 


(iv) The impact upon net income for each period for 
which an income statement is presented if all non- 
capitalized financing leases were capitalized, related 
assets were amortized on a straight-line basis and interest 
cost was accrued on the basis of the outstanding lease 
liability. The amounts of amortization and interest cost 
included in the computation shall be separately identified. 
If the impact on net income is less than three percent of 
the average net income for the most recent three years, 
that fact may be stated in lieu of this disclosure. In cal- 
culating average net income, loss years should be ex- 
cluded. If losses were incurred in each of the most recent 
three years, the average loss shall be used for purposes of 
this test. 





The foregoing amendments are adopted pursuant to Sec- 
tions 6, 7, 8, 10 and 19(a) of the Securities Act of 1933; 
Sections 12, 13, 15(d) and 23(a) of the Securities Exchange 
Act of 1934; and Sections 5(b), 14 and 20(a) of the Public 
Utility Holding Company Act of 1935. The amendments 
shall be effective with respect to financial statements filed 
with the Commission subsequent to November 30, 1973. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5429/October 5, 1973 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10422/October 5, 1973 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18112/October 5, 1973 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8025/October 5, 1973 


REQUEST FOR COMMENTS ON ACCOUNTING SERIES 
RELEASE NO. 146 


On August 24, 1973, the Commission issued Accounting 
Series Release No. 146 (the text of which is printed below), 
stating its policy in regard to the accounting for subsequent 
business combinations by companies which had acquired 
their own shares in the two years prior to the combination, 
in effect stating that the principles set forth in Accounting 
Principles Board Opinion No. 16 would be acceptable by the 
Commission as proper accounting only if interpreted as set 
forth in the release. The Commission has concluded that it 
would be desirable to ask for comments from all interested 
parties on the contents of the release. Among the questions 
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about which the Commission invites comment is the extent 
to which treasury shares acquired prior to the date of Ac- 
counting Series Release No. 146 should be considered in 
determining the applicability of pooling of interests account- 
ing. Comments should be submitted to the Chief Account- 
ant of the Commission on or before November 15, 1973. 
All material submitted will be considered a matter of public 
record. Until these comments have been considered and the 
Commission has stated its views thereon, the Commission 
will accept filings from registrants using principles of ac- 
counting for business combinations in accordance with 
practices deemed acceptable by public accountants prior 

to Accounting Series Release No. 146. 


TEXT OF ACCOUNTING SERIES RELEASE NO. 146 


Effect of Treasury Stock Transactions on Accounting for 
Business Combinations 


In August 1970 the Accounting Principles Board (APB) of 
the American Institute of Certified Public Accountants 
(AICPA) issued Opinion No. 16, “Business Combinations,” 
which identifies certain conditions which must be present 
(or in some cases absent) if a business combination is to be 
accounted for as a pooling of interests. Two of these con- 
ditions, which are set forth in paragraphs 47-c and 47-d, in- 
clude provisions related to the reacquisition of voting com- 
mon stock within two years prior to initiation and between 
initiation and consummation of a business combination 
which is planned to be accounted for by the pooling-of-in- 
terests method. The Commission has observed that these 
provisions have been subject to varying interpretations in 
practice and has concluded that certain of these interpreta- 
tions are not compatible with concepts underlying the 
Opinion. Accordingly, this release sets forth the Com- 
mission’s conclusions as to certain problems relating to the 
effect of treasury stock transactions on accounting for busi- 
ness combinations. 


When cash or other assets are used or liabilities are incurred 
to effect a business combination, APB Opinion No. 16 con- 
cludes that the combination should be accounted for as a 
purchase. This concept might be circumvented if cash or 
other assets were used or liabilities were incurred to reac- 
quire common shares and common shares were then ex- 
changed to consummate the combination. Therefore, for 
the pooling-of-interests method to apply, paragraph 47-c of 
the Opinion requires that “none of the combining com- 
panies changes the equity interest of the voting common 
stock in contemplation of effecting the combination either 
within two years before the plan of combination is initiated 
or between the dates the combination is initiated and con- 
summated;....” Further, paragraph 47-d stipulates that 
“each of the combining companies [ may reacquire! shares 
of voting common stock only for purposes other than busi- 
ness combinations. .. .” 


In some cases it is difficult to determine the purposes of 
treasury stock acquisitions. An AICPA Accounting Inter- 
pretation of Opinion No. 16 (No. 20 issued September 
1971) states: “In the absence of persuasive evidence to the 
contrary, however, it should be presumed that all acquisi- 
tions of treasury stock during the two years preceding the 
date a plan of combination is initiated (or from October 
31, 1970 to the date of initiation if that period is less than 
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two years) and between initiation and consummation were 
made in contemplation of effecting business combinations 
to be accounted for as a pooling of interests. Thus, lacking 

such evidence, this combination would be accounted for by 

the purchase method regardless of whether treasury stock or 
unissued shares or both are issued in the combination.” 

The Commission believes that this presumption and conclu- 

sion should be followed. 


In determining the purposes of treasury stock acquisitions, 
it is ordinarily appropriate to focus on the intended sub- 
sequent distribution of common shares rather than on the 
business reasons for acquiring treasury shares. For example, 
shares may be reacquired because management believes the 
company is overcapitalized or considers that “the price is 
right,”but such reasons do not overcome the presumption 
that they were acquired in contemplation of effecting busi- 
ness combinations to be accounted for as poolings of inter- 
ests. On the other hand, the presumption may be over- 
come when shares are acquired for a specific use unrelated 
to business combinations such as stock option or purchase 
plans or stock dividends, are associated with a combination 
accounted for as a purchase, or are acquired to resolve an 
existing contingent share agreement. However, the mere 
assertion that common shares are reacquired for such pur- 
poses, even where the assertion is formalized by action of 
the board of directors reserving the treasury shares, does 
not provide persuasive evidence that they were not reac- 
quired in contemplation of pooling-of-interests combin- 
ations. If a resolution of the board of directors or other 
statement of intent were sufficient to provide persuasive 
contrary evidence, the restrictions on treasury stock acqui- 
sitions would be totally ineffective. Accordingly, while a 
board resolution made prior to acquisition of treasury shares 
may be useful evidence as to corporate intent, reference also 
must be made to the actual or probable issuance of shares 
for purposes unrelated to pooling-of-interests business com- 
binations. 


When treasury shares are acquired during a period beginning 
two years prior to initiation and ending at the date of con- 
summation of a business combination to be accounted for 
as a pooling of interests (hereinafter referred to as the 
“restricted period”) the issuance of an equivalent number of 
shares prior to the date of consummation would generally 
provide persuasive evidence that the treasury shares were 
not acquired in contemplation of the combination. The 
shares issued may be treasury shares or previously unissued 
shares since, with regard to the equity interests of the com- 
mon shareholders, there is no substantive difference bet- 
ween the two. Thus, a company might “cure” a condition 
which would preclude pooling-of-interests accounting by 
selling common shares prior to consummation of the com- 
bination. The “cure” could not be effected by merely 
retiring treasury shares. 


Paragraph 47-d of APB Opinion No. 16 includes the state- 
ment that “treasury stock acquired for purposes other than 
business combinations includes shares for stock option and 
compensation plans and other recurring distributions pro- 
vided a systematic pattern of reacquisitions is established at 
least two years before the plan of combination is initiated.” 
Further, “a systematic pattern of reacquisitions may be 
established for less than two years if it coincides with the 
adoption of a new stock option or compensation plan.” In 


In AICPA Accounting Interpretation No. 20 of Opinion No. 
16, no reference is made to a systematic pattern of reacqui- 
sition, and some accountants have asserted that this test has 
been effectively superseded. The Commission does not ac- 
cept this assertion. Accordingly, the Commission concludes 
that treasury shares acquired in the restricted period for re- 
curring distributions should be considered “tainted” unless 
they are acquired in a systematic pattern of reacquisitions 
established at least two years before the plan of combin- 
ation is initiated (or coincidentally with the adoption of a 
new stock option or compensation plan) and there is 
reasonable expectation that shares will be issued for such 
purposes. 


A systematic pattern of reacquisitions might be demonstra- 
ted by the reacquisition of a specified number of shares in 
successive time periods, e. g., 1,000 shares per month. A 
systematic pattern might also be demonstrated where, pur- 
suant to a formal reacquisition plan, shares are acquired 
based on specified criteria such as the market price of the 
stock and cash availability. The criteria of the reacquisi- 
tion plan must be sufficiently explicit so that the pattern of 
reacquisitions may be objectively compared to the plan. 
Unanticipated interruptions caused by legal constraints on 
a company’s ability to reacquire shares would not upset an 
otherwise systematic pattern of reacquisitions. 


The determination of whether there is reasonable expect- 
ation that shares will be issued for the stated purposes of 
acquiring the shares is a matter of judgment. Generally, 
there would appear to be such reasonable expectation 
where the following circumstances exist at the time a re- 
acquisition plan is adopted or shares are reacquired: 


1. As to stock option plans, warrants or convertible securi- 
ties, the quoted price of the common shares is not less 
than 75 percent of the exercise or conversion price. 


2. As to stock purchase or bonus plans or stock dividends, 
either (a) shares are reacquired to fulfill existing com- 
mitments or dividends declared or (b) based on a pattern 
of issuing shares of such purposes in the prior two years, 
the shares are reacquired to fulfill anticipated require- 
ments in the succeeding year. 


A systematic pattern of reacquisitions test would not apply 
to treasury shares acquired for issuance in a specific “pur- 
chase” business combination or to resolve an existing con- 
tingent share agreement from a prior business combination, 
as these issuances would not be regarded as recurring dis- 
tributions. Thus, shares acquired and reserved for these 
purposes at the date a pooling-of-interests business combin- 
ation is consummated would not be regarded as “tainted” 
when, based on current negotiations, presently existing 
earnings levels or market price of shares, etc., there is 
reasonable expectation that shares will be issued for the 
stated purposes. 


APB Opinion No. 16 does not discuss treasury share acqui- 
sitions subsequent to consummation of a business combin- 
ation. In specific fact situations,subsequent reacquisitions 
may be so closely related to the prior combination that 
they should be considered part of the combination plan. 
Thus, significant reacquisitions closely following a combin- 
ation which otherwise qualifies as a pooling of interests may 
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invalidate the applicability of that method. Conversely, 
significant reacquisitions following a combination accounted 
for a purchase might be associated with that purchase and 
would not adversely affect subsequent pooling combina- 
tions. 


Because of the varying interpretations which have existed 
in practice, and the confusior: which restated financial 
statements may cause to investors, the Commission has 
concluded that the accounting for business combinations 
which were completed prior to the issuance of this release 
should not be revised. The interpretation set forth herein 
should be applied to all subsequent business combinations 
even though shares issued in these combinations may have 
been reacquired prior to the date of this release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT O+ 1933 
Release No. 5430/October 10, 1973 


NOTICE OF REVISION OF PROPOSED RULE 146 
UNDéER THE SECURITIES ACT OF 1933--"TRANS- 
ACTIONS BY AN ISSUER DEEMED NOT TO INVOLVE 
ANY PUBLIC OFFERING” AND OF RELATED FORM 
146 AND WITHDRAWAL OF PROPOSED AMENDMENT 
TO RULE 257 UNDER THAT ACT--"“OFFERINGS NOT 
IN EXCESS OF $50,000” (File No. S7-458) 


The Securities and Exchange Commission today published 
for public comment revisions of proposed Rule 146 under 
the Securities Act of 1933 (“Act”) which had been first 
noticed for comment in Securities Act Release No. 5336 
(November 28, 1972). The Commission also has an- 
nounced the withdrawal of a proposed amendment to Rule 
257 under that Act which had been noticed for comment in 
that same release. 


Proposed Rule 146, as revised, is designed to implement 

the purposes of and policies underlying the Act which re- 
quire registration of securities except in situations where the 
public benefits to be derived are too remote or the offerees 
of the securities are in a position to fend for themselves and 
thus do not need the protections afforded by the registra- 
tion process. The proposed Rule is designed to provide 
more objective standards for determining when offers or 
sales of securities by an issuer would be deemed transactions 
not involving any public offering within the meaning of 
Section 4(2) of the Act and thus would be exempt from 

the registration provisions of the Act. The proposed Rule 
would not be the exclusive basis for determining whether 
that exemption is available. Accordingly, should Rule 146 
be adopted, persons may continue to rely on the Section 
4(2) exemption by complying with the administrative and 
judicial interpretations in effect at the time of the trans- 
action. 


The proposed amendment to Rule 257 was intended to 
raise the limit from $50,000 to $100,000 for an offering 
pursuant to the Regulation A exemption under Section 3(b) 
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of the Act, without the use of an offering circular, includ- 
ing offerings of employee stock option plans. In view of 
certain revisions to the proposed rule, the Commission has 
determined to withdraw the proposed amendment. 


RULE 146 
General 


The Commission believes that a rule creating greater cer- 
tainty in the application of the Section 4(2) exemption is 
in the public interest for two reasons. First, such a rule 
should deter reliance on that exemption for offerings of 
securities to persons who are unable to fend for them- 
seives in terms of obtaining and evaluating information 
about the issuer and in certain situations, of assuming the 
risk of investment. These persons need the protections 
afforded by the registration process. Second, such a rule 
should reduce uncertainty to the extent feasible and pro- 
vide more objective standards upon which responsible 
businessmen may rely in raising capital in a manner that 
complies with the requirements of the Act. The Rule, if 
adopted, would be in the nature of an experiment; it 
would be revised or rescinded should it appear that the rule 
is not operating in the public interest or for the protection 
of investors. 


Proposed Rule 146 provides that transactions by an issuer 
involving the offer or sale of its securities shall be deemed 
not to involve a public offering within the meaning of 
Section 4(2) of the Act if all the conditions of the pro- 
posed Rule are met. These conditions relate to limitations 
on the manner of offering, the nature of the offerees, ac- 
cess to or furnishing of information about the issuer, 
limitations on the number of purchasers and on the dis- 
position of securities sold pursuant to the Rule. The pro- 
posed Rule also would require, with respect to certain 
transactions, the filing of a report on Form 146 unless 
similar information is furnished in annual or quarterly re- 
ports timely filed with the Commission. 


The proposed Rule would not establish exclusive standards 
for complying with the Section 4(2) exemption. Asa 

Note to the proposed Rule states, the Rule would not cre- 
ate a presumption that the exemption provided by Section 
4(2) would be unavailable io an issuer who does not offer 
or sell in compliance with ail the conditions of the Rule. 
Although persons claiming the exemption would have the 
burden of proving its availability, they could claim a Section 
4(2) exemption without complying with the proposed 

Rule if they could satisfy the criteria set forth in relevant 
administrative and judicial interpretations of Section 4(2) 
in effect at the time of the transaction. The protection af- 
forded by the proposed Rule, however, would be available 
only to those who satisfy all of its conditions, including the 
requirement of filing a report of sales. 


The proposed Rule would only be available to issuers of 
securities and would not be available to affiliates of the 
issuer or other persons for sales of the issuer’s securities. 
Persons who acquire securities from issuers in transactions 
complying with the proposed Rule would acquire securi- 
ties that are restricted in that they could be reoffered and 
resold only if registered under the Act or pursuant to an 
exemption from such registration provisions. In this con- 















nection, Rule 144 under the Act provides objective 
standards for resale of restricted securities. (See Securities 


Act Release No. 5223) 


Proposed Rule 146 has been reissued for comment in the 
context of, and in conjunction with, several rules, amend- 
ments to rules and forms, and releases which the Com- 
mission has recently adopted or issued including: 


1. Rule 144 under the Act (Securities Act Release No. 
5223), as amended; 


2. Rule 145 under the Act (Securities Act Release No. 
5316); 


3. Adoption of Form S-16 under the Act for securities 
offered in certain specified transactions (Securities Act 
Release No. 5117) and adoption of amendments to Form 
S-16 to liberalize the conditions under which the form 
could be used (Securities Act Release No. 5265); 


4. Amendments to Regulation A under Section 3(b) of 
the Act (Securities Act Release No. 5225); 


5. Publication of a release relating to the use of legends 
and stop-transfer instructions as evidence of non-public 
offerings (Securities Act Release No. 5121); 


6. Publication of a release relating to the applicability 
of the anti-fraud provisions of the Securities Act to certain 
practices in connection with transactions by issuers and 
others not involving public offerings (Securities Act Re- 
lease No. 5226); 


7. Amendments to Forms 10-K and 10-O under the 
Securities Exchange Act of 1934 (Exchange Act) to re- 
quire disclosure of securities sold pursuant to Section 4(2) 
of the Act (Securities Exchange Act Release No. 9443); 


8. Adoption of Rule 15c2-11 under the Exchange Act 
which requires that dealers have adequate information 
available concerning any issuer in whose securities they 
make a market (Securities Exchange Act Release No. 9310); 
and 


9. Adoption of amendments to Form 10-K to require 


more meaningful disclosure in reports on that Form. (Securi- 


ties Exchange Act Release No. 10180). 





This notice contains a general discussion of the background, 
purpose and general effect of the proposed Rule to assist 

in a better understanding of its provisions. A brief analysis 
of each section of the proposed Rule is also included. How- 
ever, attention is directed to the proposed Rule itself for a 
more complete understanding of its provisions. 


Background and Purpose of Proposed Rule 146 


Congress, in enacting the federal securities laws, created a 
continuous disclosure system designed to protect investors 
and to assure the maintenance of fair and honest securities 
markets. The Commission, in administering and imple- 
menting these laws, has sought to coordinate and integrate 
this disclosure system with the exemptive provisions pro- 


vided by the laws. Rule 146 is a further effort in this di- 
rection. 


The legislative history of the Securities Act of 1933 in- 
dicates that the main concern of Congress was to provide 
full and fair disclosure in connection with the offer and 
sale of securities. However, it recognized that there were 
certain situations in which the protections afforded by the 
Act were not necessary. Concerning those specific exemp- 
tions from the Act, of which Section 4(2) is one, the House 
Report stated that “The Act carefully exempts from its 
application certain types of . . . securities transactions 
where there is no practical need for its application or 
where the public benefits are too remote.” 1/ 


Section 4(2) of the Act provides that”the provisions of 
Section 5 shall not apply to. . . transactions by an issuer 
not involving any public offering.” The phrase “transactions 
... Not involving any public offering” is not defined in the 
Act 2/ or, except in limited circumstances, in the existing 
rules under the Act. Accordingly, it has been left to Com- 
mission interpretations and court decisions to define the 
scope of the exemption. 


The Supreme Court in the Ra/ston Purina 3/ case establish- 
ed the basic criteria to be considered in determining the 
availability of Section 4(2). The main consideration is 
whether the offerees need the protection afforded by the 
Act as evidenced by whether the offerees have “access” to 
the same kind of information that registration would dis- 
close and whether they are able to fend for themselves. The 
application of these criteria and other guidelines set forth 
from time to time by the Commission and the courts has 
resulted in uncertainty about the application of the exemp- 
tion. In addition, some misconceptions have arisen in con- 
nection with certain methods occasionally used by parties 
who seek to claim the exemption. 


For exampie, the questions arising under Section 4(2) have 
generally dealt with what constitutes a non-public offering 
or a private offering. It has been asserted that an offering 
to a limited number of persons, not more than twenty-five, 
for example, does not involve a public offering. This is not 
by itself an appropriate test. As the Supreme Court stated 
in Ralston Purina, "the statute would seem to apply to a 
‘public offering’ whether to few or many.” 346 U. S. at 
125. The Commission has been and continues to be of the 
opinion that the question is not to be determined exclusive- 
ly by the number of offerees. 


Further, it is frequently asserted that wealthy persons and 
certain other persons such as lawyers, accountants and 
businessmen are “sophisticated” investors who do not need 
the protections afforded by the Act. It is the Commission’s 
view that “sophistication” is not a substitute for access to 
or the furnishing of information and the opportunity to 
verify that information, and that a person’s financial re- 
sources or sophistication are not without more, sufficient 
to establish the availability of the exemption. 4/ 


Moreover, it has been argued that the exemption is estab- 
lished by the issuer merely providing a brochure, or other 
writing, to the offerees containing the same kind of infor- 
mation that is found in a registration statement. The Com- 
mission is of the view that the mere disclosure of the same 
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kind of information that would be contained in a registra- 
tion statement is not sufficient in itself to establish the 
availability of an exemption under Section 4(2) of the Act 
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It also has been argued that the private offering exemption 
can be established where it is represented that the securities 
are held for investment, where resale is restricted, and where 
the number of transferees is limited. In this regard, the 
practice has developed whereby issuers obtain investment 
letters from purchasers and cause a legend to be imprinted 
on the face of each certificate restricting transfer. As the 
Commission and the courts 6/ have previously stated, the 
signing of an investment letter and the legending of stock 
certificates are not sufficient to render an offering a private 
one. Although such precautions should be taken by issuers 
to ensure that their purchasers will not in turn distribute 
securities to others, these are only precautions to prevent 
illegal distributions and are not, by themselves, to be regard- 
ed as a sufficient basis for an exemption from registration 
for the issuer. 


Explanation and Analysis of Proposed Rule 146 


The proposed Rule is designed to protect investors while at 
the same time providing more objective standards in order 
to curtail uncertainty to the extent feasible. In view of the 
legislative history, statutory language, judicial decisions, and 
the Commission’s reexamination of its interpretations of 
Section 4(2) of the Act, the Commission is of the view that 
the significant concepts in determining when transactions 
are deemed not to involve any public offering are access to 
the same kind of information that registration would dis- 
close and the ability of offerees to fend for themselves so as 
not to need the protections afforded by registration. Ac- 
cordingly, the proposed Rule contains several conditions 
that are designed to implement these concepts. 


First, in determining whether an offeree needs the protec- 
tions afforded by registration, it is essential to consider 
whether the offeree has access to or has been furnished 
with the same kind of information that registration would ' 
disclose as well as an opportunity to acquire additional in- 
formation necessary to verify that disclosure. Accordingly, 
conditions relating to information concerning the issuer are 
included in the proposed Rule. 


Second, in order to assure that the offerees can fend for 
themselves, the availability of the proposed Rule is con- 
ditioned on the nature of the offerees. Thus, the issuer and 
any person acting on its behalf should have reasonable 
grounds to believe prior to making an offer and prior to 
making a sale that the offeree or his offeree representative 
(as defined in the proposed Rule) is capable of evaluating 
the risks of the proposed investment.. In addition, except 

in the case of a business combination, where an offeree 
representative is utilized by an offeree in order to satisfy 
this condition, it is essential that the offeree himself be 
capable of bearing the economic risk of the investment. The 
concept of bearing the economic risk of the investment is 
not inconsistent with the discussion in Ra/ston Purina about 
the offeree’s ability to fend for himself. 


Third, the Commission believes that there should be limit- 
ations on the manner of offering of securities pursuant to 
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the exemption to assure that persons to whom such securi- 
ties are offered have the necessary information available 
concerning the issuer and can fend for themselves. Thus, to 
assure the non-public manner of the offering, the proposed 
Rule would preclude general advertising, including pro- 
motional seminars or meetings in connection with the of- 
fering. The proposed Rule would not preclude meetings 
with qualified offerees or their representatives to discuss 
the terms of the transaction and to impart information con- 
cerning the transaction. In fact, the proposed Rule would 
limit offers and sales to those made in transactions in which 
there is direct communication (as defined in the proposed 
Rule) between the offeree or his representative and the is- 
suer or its representative. As indicated in Securities Act 
Release No. 285, “Transactions which are effected by direct 
negotiations by the issuer are much more likely to be non- 
public than those effected through the use of the machinery 
of public distributions.” However, the proposed Rule is 
not designed to prevent a particular type of institutional 
placement where one financial institution acts as the lead 
purchaser and conducts al! of the negotiations with the is- 
suer, nor is the proposed Rule designed to prevent “take it 
or leave it” deals involving financial institutions. 


Fourth, the Commission believes that a limitation on the 
number of purchasers serves to assure that the transaction 
does not involve or result in a deferred distribution. 
Limitations on the disposition of securities are necessary to 
assure that the securities come to rest and that the trans- 
action does not involve a series of steps resulting in a dis- 
tribution. 


Finally, since the proposed Rule is in the nature of an ex- 
periment, a report of sales pursuant to the Rule would be 
required with respect to certain transactions to assist the 
Commission in monitoring the operations of the Rule and 
enforcing the registration provisions of the Act. 


Synopsis of the Provisions of the Proposed Rule 146 
Preliminary Notes 


A preliminary note has been added to the proposed Rule in 
order briefly to describe the Rule and to make clear that all 
transactions which are part of a larger offering must meet 
all of the conditions of the Rule for it to be available. 


Other notes have been added to the proposed Rule in order 
to make clear that compliance with all the conditions of 
the Rule would not be the exclusive means of establishing 
an exemption pursuant to Section 4(2) of the Act, and that 
the proposed Rule would not relieve issuers from require- 
ments of state securities laws. 


Definitions-Proposed Rule 146(a) 
Offeree Representative-Proposed Rule 146(a) (1) 


The Rule, as previously proposed for comment in November 
1972, provided for an investment representative who could 
help to satisfy the requirement that the offeree be able to 
fend for himself. The term has been changed from “invest- 
ment representative” as initially proposed to “offeree 
representative” in order to reflect more precisely the re- 
lationship. The term “independent of the issuer” has been 
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deleted from the requirements for the representative since 
the term would raise interpretative problems, In lieu there- 
of several conditions have been substituted. First, the term 
“offeree representative” is defined in subparagraph (a) (1) 
of the proposed Rule as a person who is not an affiliate, 
associate, or employee of the issuer (except when the offer- 
ee is a specified relative of such person or a trust or organi- 
zation with which such person and/or such relative has a 
specified relationship) (subparagraph (i)); has such know- 
ledge and experience in financial and business matters that 
he is capable of evaluating the risks of the prospective in- 
vestment (subparagraph (ii)); and is acknowledged by the 
offeree during the course of the transaction to be his repre- 
sentative in connection with evaluating the risks of such in- 
vestment (subparagraph (iii)). Under the proposed Rule, an 
offeree representative must be acknowledged as such with 
respect to each prospective investment and in every instance 
prior to sale. Second, the person acting as an offeree repre- 
sentative must disclose to the offeree, in writing, any exist- 
ing or mutually understood to be contemplated relationship 
with the issuer or any such relationship which existed dur- 
ing the previous two years and any compensation received 
as a result of such relationship (subparagraph (iv)). 


Direct Communication--Proposed Rule 146(a) (2) 


The term “direct communication” is defined in subpara- 
graph (a) (2) to mean an opportunity for the offeree or his 
offeree representative to ask questions of, and receive 
answers from, the issuer or any person acting on its behalf, 
concerning the terms of the transaction and the informa- 
tion specified in paragraph (e). The proposed Rule, how- 
ever, would not preclude “take it or leave it” deals. As i- 
nitially proposed, the Rule defined “negotiated transaction.” 
However, the concept of the negotiated transaction in which 
terms and conditions of the deal were negotiated between 
the issuer and the offeree has been deleted because it would 
interfere with certain legitimate prevailing practices, such 

as where a financial institution acts as a “lead purchaser.” 
However, the concept of a direct line of communication 
between the offeree or his representative and the issuer or 
any person acting on its behalf has been retained because of 
the importance in the Commission’s view of the availability 
of meaningful information. 


Executive Officer-Proposed Rule 146(a) (3) 


The term “executive officer” is defined in subparagraph (a) 
(3) to include the president, secretary, treasurer and any 
vice president in charge of a principal business function and 
any other person who performs similar policy making func- 
tions for the issuer. 


Person 


As initially proposed, the proposed Rule contained a defi- 
nition of the term “person.” This definition has been moved 
to paragraph (g), Number of Purchasers because the defi- 
nition is for purposes of that paragraph only. , 


Securities of the Issuer 
The definition of securities of the issuer has been deleted 


from the Rule as originally proposed. The primary effect of 
that definition might have been to aggregate the number of 


purchasers of securities of an acquired company in the pre- 
ceding twelve months with those of an acquiring company, 
a result that was not intended. On the other hand, any use 

of different entities in an attempt to distribute unregistered 
securities to the public, although in technical compliance 

with the Rule, would not come within the exemption pro- 
vided by the Rule or by Section 4(2) of the Act. 


Issuer--Proposed Rule 146(a) (4) 


A definition of the term “issuer” has been added to the 
revised Rule. For purposes of the Rule the definition of 
issuer in Section 2(4) of the Act applies. However, not- 
withstanding that definition, subdivision (4) (i) provides 
that where an offering is made of securities of an organi- 
zation not as yet formed, such as a limited partnership, the 
general partner or promoter will be deemed the issuer. Sub- 
division (4) (ii) includes a definition of “issuer” for pur- 
poses of offerings of certain securities in connection with 
proceedings under the Bankruptcy Act. 


Conditions to be Met-Proposed Rule 146(b) 


Paragraph (b) of the proposed Rule provides that trans- 
actions involving the offer, offer to sell, offer for sale, or 
sale of securities of the issuer that meet all of the condi- 
tions of the proposed Rule would be deemed to be trans- 
actions not involving any public offering within the mean- 
ing of Section 4(2) of the Act. 


Limitations on Manner of Offering--Proposed Rule 146(c) 


Paragraph (c) of the proposed Rule specifies limitations on 
the manner in which the securities can be offered and sold. 
All offers would have to be made in transactions in which 
there is direct communication as defined in the Rule ((a) 
(2)). In addition, the proposed Rule would prohibit the 
issuer or any person acting on its behalf from offering or 
selling the securities through any form of general advert- 
ising, including, but not limited to the following: advertise- 
ments or other communications in newspapers, magazines, 
or other media; broadcasts on radio or television; seminars 
or promotional meetings or any letter, circular, or other 
written communication. 


The prohibition on general advertising would not necessarily 
mean that there could be no meetings or written infor- 
mational material. It would mean that any such meetings 
could involve only persons who meet the conditions of 
paragraph (d) Nature of Offerees, and that any written infor- 
mational material be distributed only to offerees who 
satisfy the conditions of paragraph (d) in a carefully con- 
trolled manner so that the transaction also meets the con- 
dition of subparagraph (c) (2) of the proposed Rule. Such 
a prohibition is not intended to inhibit the normal flow of 
information to security holders and the public. 


Nature of Offerees-Proposed Rule 146(d) 


As originally proposed paragraph (d) contained two con- 
ditions: first, that the offeree or his representative had 
such knowledge and experience in financial and business 
matters that he was capable of utilizing the information 
required by the Rule to evaluate the risks of the prospec- 
tive investment and of making an informed investment 
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decision, and second, that the offeree was a person who was 
able to bear the economic risk of the investment. Numerous 
comments were received with respect to this provision. In 
light of such comments paragraph (d) has been revised in 
several respects. 


Subparagraph (d) (1) of the presently proposed Rule would 
require the issuer and any person acting on its behalf to have 
reasonable grounds to believe prior to making an offer and 
prior to making a sale, that the offeree or his representative 
has or both together have, such knowledge and experience 
in financial and business matters that they are capable of 
utilizing the information that is available pursuant to para- 
graph (e) of the Rule to evaluate the risks of the prospective 
investment. 


Subparagraph (d) (2) would require that where the offeree 
utilizes a representative (except in the case of a business 
combination as discussed below), the issuer and any person 
acting on its behalf must have reasonable grounds to believe, 
prior to making an offer and prior to making a sale, that the 
offeree is a person who is able to bear the economic risk of 
the investment. 


The Commission has determined to modify the condition 
that the offeree must be able to bear the economic risks so 
that it applies only where an offeree representative is uti- 
lized by the offeree in order to satisfy the knowledge and 
experience requirements. This is necessary in order to con- 
trol the types of persons to whom offers are made. Also, as 
set forth in subparagraph (e) (3) of the proposed Rule, the 
purchaser must be advised in writing of the risks that he is 
taking in purchasing securities in a private placement, parti- 
cularly the limitations on the resale of restricted securities, 
whether or not an offeree representative is used. 


The Commission believes that the determination of “ability 
to bear the economic risk” will vary with the circumstances. 
Certainly, the important considerations are whether the 
offeree could afford to hold unregistered securities for an 
indefinite period and whether, at the time of the investment, 
he could afford a complete loss. : 


The issuer and any person acting on its behalf must have 
reasonable grounds to believe, prior to making an offer, that 
the offeree or his representative meets the standards of sub- 
paragraph (d) (1) and, if an offeree representative is uti- 
lized by the offeree, that the offeree meets the standards of 
subparagraph (d) (2). However, if as the result of sub- 
sequent inquiry or otherwise it appears that the offeree or 
his representative does not satisfy those conditions, the rule 
would still be available provided that the sale to that offeree 
is not completed ((d) (3)). Moreover, if the issuer reason- 
ably believes that an offeree or his representative in all 
probability satisfies the requirements of subparagraph (d) 
(1) or (2) of the Rule, inquiry to verify that belief would 
not be inconsistent with the purpose of the Rule. 


Access to or Furnishing of Information-Proposed Rule 
146(e) 


As originally proposed the Rule would have required each 
offeree or his representative, during the course of the trans- 
action, to have the same kind of information that the Act 
would make available in the form of a registration statement, 
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to the extent available, or have access to such information. 
In addition, such persons wou!d have been required to have 
access to additional information necessary to verify such 
information. Many persons commented on the lack of 
standards for determining what kind of information was 
required. Accordingly, the Rule has been revised to supply 
more explicit standards in this regard. 


Paragraph (e) of the proposed Rule -would require that the 
offeree or his offeree representative have access to the same 
kind of information that is required by Schedule A of the 
Act to the extent that the issuer possesses such informa- 
tion or can acquire it without unreasonable effort or ex- 
pense ((e) (1) (i)) or that the offeree or his offeree repre- 
sentative be furnished, during the course of the transaction, 
such information ((e) (1) (ii)). The term “access” is used 

in the proposed Rule in the same sense that it has been used 
by courts and the Commission in the past--to refer to the 
offeree’s position with respect to the issuer. This position 
may exist either because an offeree’s or offeree repre- 
sentative’s employment relationship with the issuer or his 
economic bargaining power with respect to the issuer en- 
ables him to possess or readily obtain the same kind of in- 
formation which registration would provide. 


A note has been added to the Rule to reflect the foregoing. 
In addition, the offeree or such representative must have 
available to him the opportunity to obtain any additional 
information, to the extent the issuer possesses such in- 
formation or can acquire it without unreasonable effort or 
expense, necessary to verify the accuracy of the informa- 
tion ((e) (2)). Such verification would be appropriate in 
view of the absence of the statutory safeguards and sanc- 
tions attendant to the registration process, as well as the 
absence of traditional underwriter’s due diligence. An ex- 
planatory note has been added to this paragraph to make 
clear that information need not be continued to be fur- 
nished nor the opportunities for verification continued 
with respect to those offerees who have indicated that they 
are not interested in purchasing the securities offered. 


In order to provide standards for the types of information 
which would satisfy the conditions of subparagraph (e) (1), 
the proposed Rule has been revised to specify the infor- 
mation required to be furnished by reporting and non-re- 
porting issuers. An issuer, subject to the reporting pro- 
visions of the Securities Exchange Act of 1934, may satisfy 
the provisions of subparagraph (e) (1) by providing each 
offeree with the information contained in the most recent 
annual report required to be filed on Form 10-K and in any 
other documents or reports required to be filed pursuant 
to such reporting provisions since the end of the issuer’s 
most recent fiscal year. In addition the issuer must provide 
each offeree with a brief description of the securities being 
offered, the intended use of proceeds and any material 
adverse changes in the issuer's affairs not disclosed in the 
forms filed. As indicated in a note, the Rule would permit 
the foregoing information to be provided to offerees in one 
document, such as an offering circular, particularly where 
the combined document would make the information more 
readily understandable. 


Non-reporting issuers would be required to provide the 
information required by Schedule A of the Securities Act, 
except that where certified financial statements are not 
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available, those required by Regulation A under the Act may 
be provided. Issuers which would be required to register 
securities on Form S-2 may provide the financial state- 
ments required by that Form instead of those required by 
Regulation A, but such financial statements would not be 
required to be audited. 


A new subparagraph (e) (3) has been added to the proposed 
Rule which would require that the issuer or any person act- 
ing on its behalf inform a purchaser in writing and prior to 
purchase that he must bear the economic risk of the invest- 
ment for an indefinite period because of the restrictions on 
resale. This additional requirement is to assure that pur- 
chasers are aware of the economic risk that they would have 
to bear because the securities are not registered. See Securi- 
ties Act of 1933 Release No. 5226. 


Business Combinations--Proposed Rule 146(f) 


The Rule as proposed was intended to cover business com- 
binations. However, many of the comments received in- 
dicated that this was not satisfactorily achieved. Accord- 
ingly, the Rule has been revised as it applies to business 
combinations. 


The term “business combinations” is defined in subpara- 
graph (f) (1) to include reclassifications, mergers, con- 
solidations, transfers of assets and similar business re- 
organizations, including exchanges of securities. 


The term “offeree representative” is further defined in sub- 
paragraph (f) (2) of the proposed Rule to mean any person 
who is an affiliate, director or executive officer of an organi- 
zation being acquired pursuant to a business combination 
transaction who meets the requirements of subdivisions (a) 
(1) (ii), (iii) and (iv) and who discloses in writing to all 
security holders of the organization to be acquired any 
arrangements or terms of the transaction relating to such 
person that are not identical to those relating to all other 
security holders of the acquired organization. 


For purposes of a business combination on/y, the proposed 
Rule would permit a solicitation by an affiliate, director, or 
executive officer of an organization to be acquired of the 
security holders of such organization for purposes of being 
selected as their offeree representative. The proposed Rule 
would require that the person making such solicitation be 
capable of evaluating the risks of the transaction and that 
the solicitation be in writing and limited as set forth in the 
Rule. The proposed Rule would limit such solicitation to 
naming the issuer and the parties to the transaction; briefly 
describing the business of the parties and the anticipated 
time of the offering; briefly describing the transaction; 
legends or statements required by governmental authorities; 
and a general description of the terms of any arrangement 
with the affiliate, director or executive officer which are 
not identical to those relating to all other security holders. 
Also, the notice would be required to contain an under- 
taking to provide all offerees with a complete statement of 
such different terms if such affiliate, director or executive 
officer is selected as a representative. 


The proposed Rule would also require that a security holder 
be given the opportunity to select any other person as his 
offeree representative and that the reasonable expenses of 






such person may be provided by the acquired or acquiring 
company. The Commission recognizes that a security 
holder who does not satisfy the conditions of paragraph (d) 
(1) of the Rule and who does not select an offeree repre- 
sentative could prevent the use of the Rule for the business 
combination. The Commission specifically invites com- 
ments on this aspect of the proposed Rule. 


Number of Purchasers--Proposed Rule 146(g) 


As originally proposed the number of purchasers of all 
classes of the issuer's securities pursuant to the Rule or 
otherwise pursuant to Section 4(2) would have been limited 
to 35 persons during any twelve month period with certain 
exceptions. This appears too restrictive and has been re- 
vised, 


Subparagraph (g) (2) of the proposed Rule would provide 
that in any consecutive twelve month period there shall be 
no more than 35 persons who purchase securities of the 
issuer of the same or similar class pursuant to the Rule, or 
otherwise in reliance on Section 4(2). 


Subparagraph (g) (1) of the proposed Rule, as revised, 
contains a definition of the term “person” only for pur- 
poses of paragraph (g). The term “person” would be de- 
fined to include in addition to a person to whom securities 
are offered or sold pursuant to the Rule certain relatives of 
the person, trusts and estates in which the person and such 
relatives own all of the beneficial interest and corporations 
or other organizations in which the person and such relatives 
are beneficial owners of all of each class of equity securi- 
ties or all of the equity interest. In addition, the definition 
would provide that beneficial owners of corporations or 
business associations that are formed for the specific pur- 
pose of acquiring securities offered in a transaction are 
deemed to be separate persons for purposes of the pro- 
posed Rule. 


As proposed, the Rule also would have treated clients of an 
investment adviser as separate persons in determining the 
number of persons to whom securities may be sold, regard- 
less of the amount of discretion given to the investment 
adviser to act on behalf of the client in purchasing securi- 
ties. The Commission specifically invited comments on this 
point and received many suggesting that an investment advi- 
ser or broker-dealer who purchases securities for discretion- 
ary accounts should count as only one person for purposes 
of the Rule. Having reviewed the comments and considered 
the matter, the Commission still believes that, in order to 
avoid the possibility of a distribution, it is necessary to count 
each purchaser as a separate person for purposes of para- 
graph (g). Accordingly, offers or sales to any person, in- 
cluding an investment adviser with discretionary authority, 
acting on behalf of other persons would be deemed to be 
offers and sales to such other persons. The Commission 
notes that such a position is consistent with the interpreta- 
tion of Rule 144 to the effect that sales of securities from 
different discretionary accounts, all with the same adviser, 
are not aggregated. Each account is considered a separate 
person for purposes of sales under that Rule absent any 
agreement to act in concert with respect to resales. 


The Rule as initially proposed provided only that persons 
purchasing securities for at least $250,000 in cash would be 
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excluded from the computation of number of purchasers. 
The Commission, in light of comments received, has revised 
the Rule to provide that in computing the number of pur- 
chasers, persons who purchase or agree in writing to pur- 
chase securities from the issuer for cash in an amount of not 
less than $150,000 in either installments or a single payment 
need not be included (subdivision (g) (3) (ii) (a)). This con- 
dition of the proposed Rule has also been revised to provide 
certain additional exclusions. 


First, directors or executive officers of the issuer would be 
excluded in determining the number of purchasers (sub- 
division (g) (3) (ii) (b)). Second, any 100 percent owned 
subsidiary of the issuer or any 100 percent parent of the 
issuer would be excluded in determining the number of pur- 
chasers (subdivision (g) (3) (ii) (c)). Third, any bank lend- 
ing money to the issuer where the loan is evidenced only 

by the issuance of debt securities would be excluded in 
determining the number of purchasers (subdivision (g) (3) 
(ii) (¢)). Fourth, employees of the issuer, to the extent of 
35 in any consecutive twelve month period, who purchase 
securities pursuant to a pension, profit sharing, stock bonus, 
stock option, stock purchase or similar plan that has been 
approved by shareholders of the issuer would be excluded 
in determining the number of purchasers (subdivision (g) 
(3) (ii) (e)). Finally, persons acquiring securities in con- 
nection with a business combination, to the extent of 35 

in any consecutive twelve month period would be excluded 
in determining the number of purchasers (subdivision (g) 


(3) (ii) (f)). 


With respect to the foregoing it should be noted that such 
provisions relate only to exclusion of persons from the 
determination of the number of purchasers. All other con- 
ditions of the Rule apply and would have to be satisfied 
with respect to such persons. 


Limitations on Disposition--Proposed Rule 146(h) 


The proposed Rule also provides that the issuer and any 
person acting on its behalf must take reasonable care to 
assure that the purchasers are not underwriters. Such reason- 
able care would include but not necessarily be limited to 
(1) making reasonable inquiry to determine if the purchaser 
is an underwriter; (2) placing a legend on the certificates or 
other documents evidencing the securities indicating that 
they were not registered and setting forth or referring to 
the restrictions on transferability and sale; (3) issuance of 
stop transfer instructions to the transfer agent, if any, or an 
appropriate notation in the issuer’s records if the issuer 
transfers its own securities; and (4) obtaining a written 
agreement from the purchaser that the securities will not be 
resold without registration or exemption therefrom. The 
issuer also should take steps to determine whether the pur- 
chasers are to be the beneficial owners of the securities or 
whether they are acting for other persons. 


Report of Sale--Proposed Rule 146(i) 


Finally, paragraph (i) of the proposed Rule would require a 
report of sales to be filed within 45 days after the end of 
any quarter of the issuer’s fiscal year during which certain 
sales are effected pursuant to the proposed Rule. This re- 
port would include all sales made in the twelve months pre- 
ceding the end of the quarter. No report is required if the 
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issuer has sold securities in reliance on the rule only to per- 
sons described in subparagraphs (g) (3) (ii) (6) - (e) or if 
sales to other persons are in an amount less than $500,000 
(as opposed to $50,000 as initially proposed) in the twelve 
months preceding the first sale covered by the report. This 
would mean that sales to directors and executive officers of 
the issuer; certain subsidiaries and parents of the issuer; 
banks in connection with certain loans; and employees in 
connection with certain plans approved by shareholders of 
the issuer, would only have to be reported if, in the pre- 
ceding twelve month period, sales of more than $500,000 
were also made to other persons. Also, issuers which file 
timely reports on Forms 10-K (even if not filed until 90 : 
days after the end of the fiscal year), 12-K or 10-O pur- . 
suant to the Exchange Act which contain the information ' 
required by Item 6 or Item C, respectively, of Forms 10-K 

or 10-O would be deemed to have filed a report of sales for 
the quarter covered by such forms. The Commission speci- | 
fically invites comments with respect to whether any report 
of sales is necessary to protect investors should the Rule be 
adopted. 











Proposed Form 146-Report of Sales of Securities Pursuant 
to Rule 146 


concerning the identity of the issuer, the securities sold, 

the number of persons to whom the securities are sold and 
all persons included in determining the number of persons 
pursuant to proposed Rule 146(g) as well as brokers, finders 
or other persons acting on behalf of the issuer. 


The proposed report of sales would require information | 
Operation of Proposed Rule 146 
The proposed Rule would operate prospectively only start- q 
ing from its effective date. Further, the staff would issue 
interpretive letters to assist persons in complying with the I 
Rule, if adopted. While the staff would continue to con- 
sider no-action requests if the Rule is adopted, such letters 

would only be issued infrequently and only in the most com- 
pelling circumstances. 


The Commission recognizes that no one rule can adequately 
cover all legitimate private offerings and sales of securities. 

It is to be emphasized that the proposed Rule would not pro- 
vide the exclusive means for offering and selling securities 

in reliance on Section 4(2). Issuers who would be able to 
satisfy the criteria set forth in relevant judicial and admin- 
istrative interpretations of Section 4(2) in effect at the time 
of a proposed transaction may offer and sell without com- 
pliance with the proposed Rule. 


The Commission has determined not to include within the 
terms and conditions of Rule 146 specific standards for 
determining whether a private offering should be regarded 

as a part of a larger public offering for which the exemp- 
tion provided by Section 4(2) would not be available. The 
Commission rather has determined that its existing guide- 
lines relating to integration of offerings as set forth in Securi- 
ties Act Release No. 4552 7/ should continue to apply to 
offerings made pursuant to Rule 146. The Commission 
believes that the following factors discussed in that Release 
are relevant to the question of integration: whether (1) 
the different offerings are part of a single plan of financing, 

(2) the offerings involve issuance of the same class of security, & 





















(3) the offerings are made at or about the same time, (4) 
the same type of consideration is to be received, and (5) 
the offerings are made for the same general purpose. 


The courts and the Commission have consistently held that 
one claiming an exemption under Section 4(2) of the Act 
has the burden of proving that the exemption is available 
to him and the Rule would not shift that burden. In addi- 
tion, it should be pointed out that the burden of proof 
applies with respect to each offeree not just the purchasers 
of the securities. Lively v. Hirschfeld, 440 F. 2d 631 (10th 
Cir. 1971). Accordingly, any person who would rely on the 
proposed Rule would have the burden of establishing that 
he has satisfied a// the conditions of the Rule. Such person 
for his own protection should obtain and retain in his file 
written evidence that would assist in meeting this eviden- 
tiary burden. 


In view of the objectives and policies underlying the Act, the 
proposed Rule would not be available to any individual or 
entity with respect to any transaction which, although in 
technical compliance with the provisions of the Rule, is part 
of a plan or scheme by such individual or entity to evade 

the registration provisions of the Act. In such case, regis- 
tration would be required. 


While proposed Rule 146 would relate to transactions ex- 
empted by Section 4(2) of the Act from the registration 
provisions of Section 5, it would not provide an exemption 
from the anti-fraud provisions of the securities laws or the 
civil liabilities provisions of Section 12(2) of the Act or 
other provisions of the securities laws. 


The proposed Rule is available only to the issuer of the 
securities and not to affiliates or other persons reselling or 
otherwise disposing of securities of the issuer. Such dis- 
position must be made in compliance with the registration 
requirements of the Act unless an exemption from such pro 
visions is available. Also, the proposed Rule would not re- 
lieve issuers of their obligations under relevant state laws. 


It should be recognized that the proposed Rule is intended 
to be in the nature of an experiment and that the Com- 
mission would observe its operation to determine whether 
it is consistent with the objectives of the Act. If experience 
with the proposed Rule should indicate that it is not oper- 
ating for the protection of investors or in the public inter- 
est, it would be rescinded or anpropriately amended. 


The Commission hereby proposes Rule 146, as revised, for 
comment pursuant to Sections 4(2) and 19(a) of the Securi- 
ties Act of 1933, as amended. All interested persons are 
invited to submit their views and comments on the fore- 
going proposal to adopt Rule 146 in writing to George A. 
Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549, on or before November 
15, 1973. Such communications should refer to File No. 
$7-458. All such communications will be available for pub- 
lic inspection. : 


The Commission hereby withdraws the proposed amend- 
ment to Rule 257. 


The text of proposed revised Rule 146 and proposed re- 
vised Form 146 are attached hereto. 





By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ H. R. Rep. No. 85, 73rd Cong., 1st Sess. 5 (1933). 

2/ The House Report does indicate that the exemption 
was originally intended to permit an issuer to make a 
specific or isolated sale of its securities to a particular per- 
son or financial institution. Id. at p. 15-16. 

¥ SEC v. Ralston Purina Co., 346 U. S. 119 (1953). 


4/ United States v. Custer Channel Wing Corp., 376 F. 2d 
675, (4th Cir. 1967). 


5/ See also, SEC v. Continental Tobacco Company of 
South Carolina, Inc., 463 F. 2d 137 (5th Cir. 1972); 

Hill York Corp. v. Freeman, 448 F. 2d 680 (5th Cir. 1971). 
G/ 376 F. 2d 675. 


7Z/ \ssued November 6, 1962. 





Rule 146. Transactions by an Issuer Deemed Not to In- 
volve Any Public Offering 


Preliminary Notes 


1. Transactions by an issuer which do not satisfy all of 
the conditions of this rule shall not raise any presumption 
that the exemption provided by Section 4(2) of the Act is 
not available for such transactions. 


2. Nothing in this rule obviates the need for compliance 
with any applicable state law relating to the offer and sale 
of securities. 


3. Section 5 of the Act requires that all securities offer- 
ed by the use of mails or other channels of interstate com- 
merce be registered with the Commission. Congress, how- 
ever, provided certain exemptions in the Act from such 
registration provisions where there was no practical need 
for registration or where the public benefits of registration 
were too remote. Among these exemptions is that pro- 
vided by Section 4(2) of the Act for transactions by an is- 
suer not involving any public offering. The courts and the 
Commission have interpreted the Section 4(2) exemption 
to be available for offerings to persons who have access to 
the same kind of information that registration would pro- 
vide and who are able to fend for themselves. The indefi- 
niteness of such terms as “public offering”, “access” and 
"fend for themselves” has led to uncertainties with respect 
to the availability of the Section 4(2) exemption. Rule 
146 is designed to provide, to the extent feasible, ob- 
jective standards upon which responsible businessmen may 
rely in raising capital in claiming the Section 4(2) exemp- 
tion and also to deter reliance on that exemption for offer- 
ings of securities to persons who need the protections af- 
forded by the registration process. 
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In order to comply with the rule, a// of its conditions must 
be satisfied and the person claiming the availability of the 
rule has the burden of establishing, in an appropriate forum, 
that he has satisfied them. Broadly speaking, these condi- 
tions relate to: 


(a) limitations on the manner of the offering—the rule 
prohibits general advertising of the offering; 


(b) the nature of the offerees--the rule requires that 
the issuer must have reasonable grounds for believing, prior 
to making an offer and prior to making a sale, that the 
offeree is himself capable of making an informed invest- 
ment decision, or if the offeree utilizes an offeree repre- 
sentative (as defined in the rule) that the offeree is able to 
bear the economic risks of the investment; 


(c) access to or furnishing of information--the offeree 
or his acknowledged representative must be in a position to 
obtain the same kind of information that registration would 
provide or they must be furnished with that information by 
the issuer. Also, the issuer must make the opportunity avail- 
able to the offeree or his representative to obtain additional 
information to verify such information; 


(d) number of purchasers--the rule generally re- 
stricts the number of purchasers of the same or similar class 
of securities of the issuer pursuant to the rule or otherwise 
pursuant to Section 4(2) of the Act to 35 in any twelve 
month period. The rule contains a number of provisions 
which include or exclude various specified persons from 
the computation of the number of purchasers. 


(e) limitations on disposition--the rule requires the 
issuer to exercise reasonable care to assure that the pur- 
chasers are not underwriters, including taking certain steps 
specified in the rule; and 


(f) report of sales--the rule also requires that certain 
specified sales made pursuant to the rule must be reported 
on Form 146. 

Business combinations are subject to certain special pro- 
visions relating to the selection of offeree representatives 
and the computation of the number of purchasers of securi- 
ties offered pursuant to the rule. 


Rule 146 is not the exclusive basis for determining when 
the Section 4(2) exemption is available. Persons desiring to 
rely on that exemption may do so by complying with ad- 
ministrative and judicial interpretations in effect at the time 
of the transaction. 


Neither the term “transaction” nor “offering” is defined in 
the rule. The determination as to whether offers, offers to 
sell, offers for sale, or sales of securities are part of the 
same transaction or offering (i.e., are deemed to be “in- 


See Securities Act of 1933 Release No. 4552 (November 6, 
1962). All offers, offers to sell, offers for sale, or sales 
which are part of a larger offering must meet all of the con- 
ditions of Rule 146 for the rule to be available. Release 33- 
4552 indicates that in determining whether offers and sales 
should be regarded as a part of larger offerings and thus 
should be integrated, the following factors should be con- 
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tegrated”) depends on the particular facts and circumstances. 


sidered: 


(1) Whether the offerings are part of a single plan of 
financing; 


(2) Whether the offerings involve issuance of the same 
class of security; 


(3) Whether the offerings are made at or about the 
same time; 
(4) Whether the same type of consideration is to be | 


received; and 


(5) Whether the offerings are made for the same gener- 
al purpose. 


While Rule 146 relates to transactions exempted from Sec- 
tion 5 by Section 4(2) of the Act, it would not provide an 
exemption from the anti-fraud provisions of the securities 
laws or the civil liability provisions of Section 12(2) of the 
Act or other provisions of the securities laws. 


Finally, in view of the objectives of the rule and the pur- 

poses and policies underlying the Act, the rule shall not be 
available to any person with respect to any transaction ! 
which, although in technical compliance with the rule, is 

part of a plan or scheme by such person to evade the regis- 

tration provisions of the Act. In such cases registration 

pursuant to the Act is required. 


The rule is available only to the issuer of the securities and 
is not available to affiliates or other persons for sales of the 
issuer’s securities. 


(a) Definitions. The following definitions shall apply for 
purposes of this rule. 


(1) The term “offeree representative” shall mean any per- 
son who satisfies all of the following conditions: 


(i) is not an affiliate, associate or employee of the issuer, } 
except where the offeree is: 

(a) aspouse, son, daughter, sister, brother, mother or 
father of such person; 

(b) arelative of such person or his spouse, who has 
the same home as such person; 

(c) any trust or estate in which such person or any of 
the persons specified in (a) or (6) collectively own 100 per- } 
cent of the total beneficial interest or of which any such 
person serves as trustee, executor, or in any similar capa- 
city; 

(d) any corporation or other organization in which 
such person or any of the persons specified in (a) or (b) 
are the beneficial owners collectively of 100 percent of the 
equity securities or interest. } 
Note: For the purposes of the rule the definition of the 
terms “affiliate” and “associate” in Rule 405 under 
the Act shall apply 


(ii) has such knowledge and experience in financial and 
business matters that he is capable of evaluating the risks of 
the prospective investment; 


a 


er 


of 





ot 


(iii) is acknowledged during the course of the transaction by 
the offeree to be his representative in connection with 
evaluating the risks of the prospective investment; and 


(iv) discloses to the offeree, in writing, any relationship 
with the issuer or its affiliates, then existing or mutually 
understood to be contemplated or which has existed at any 
time during the previous two years and any compensation 
received or to be received as a result of such relationship. 


(2) The term “direct communication” shall mean that the 
offeree or his offeree representative has the opportunity to 
ask questions of, and receive answers from, the issuer or any 
person acting on its behalf concerning the terms and con- 
ditions of the transaction and the information specified in 
paragraph (e) below. 


(3) The term “executive officer” shall mean the president. 
secretary, treasurer, any vice president in charge of a prin 
cipal business function (such as sales, administration or 
finance) and any other person who performs similar policy 
making functions for the issuer. 


(4) For purposes of the rule the definition of the term 
“issuer” in Section 2(4) of the Act shall apply, provided 
that notwithstanding that definition: 


(i) The term “issuer” when used in connection with an of- 
fering of securities in an organization, such as a limited 
partnership, not yet formed shall be deemed to mean the 
general partner or promoter of the organization, provided 
that, when such organization is formed it shall be deemed 
the issuer; and 


(ii) In the case of a proceeding under the Bankruptcy Act, 
the trustee, receiver or debtor in possession shall be deemed 
to be the issuer in an offering for purposes of a plan of re- 
organization or arrangement, if the securities offered are to 
be issued pursuant to the plan, whether or not other like 
securities are offered under the plan in exchange for securi- 
ties of, or claims against, the debtor. 


(b) Conditions to Be Met. Transactions by an issuer in- 
volving the offer, offer to sell, offer for sale or sale of securi- 
ties of the issuer made in accordance with a// of the condi- 
tions of this rule shall be deemed to be transactions not in- 
volving any public offering within the meaning of Section 
4(2) of the Act. 

Note: As to whether transactions are part of a larger of- 
fering see Preliminary Note 3. hereof. 


(c) Limitations on Manner of Offering. 


(1) Neither the issuer nor any person acting on its behalf 
shall offer, offer to sell, offer for sale, or sell the securities 
by means of any form of general advertising, including, but 
not limited to, the following: 


(i) any advertisement, article, notice or other communica- 
tion published in any newspaper, magazine or similar med- 
ium or broadcast over television or radio; 


(ii) any seminar or meeting, provided that, if all of the per- 
sons invited to, and attending, such seminar or meeting 


satisfy the conditions of paragraph (d) hereof, such seminar 
or meeting shall be deemed not to be a form of general ad- 
vertising; 


(iii) any letter, circular, notice or other written communi- 
cation, provided that, if such communication is directed 
only to persons who satisfy the conditions of paragraph (d) 
hereof, such communication shall be deemed not to be a 
form of general advertising; and 


(2) During the course of the transaction, and prior to sale, 
there is direct communication as defined in subparagraph 
(a) (2) hereof. 


(d) Nature of Offerees. The issuer and any person acting 
on its behalf who offer, offer to sell, offer for sale or sell 
the securities shall have reasonable grounds to believe prior 
to making an offer, and prior to making a sale: 


(1) that either the offeree or his offeree representa- 
tive has, or both together have, such knowledge and ex- 
perience in financial and business matters that they are 
capable of evaluating the risks of the prospective invest- 
ment; and 


(2) where an offeree representative is used to satisfy 
subparagraph (d) (1), that the offeree, except in a business 
combination, is a person who is able to bear the economic 
risk of the investment. 


(3) The rule will be deemed available notwithstanding 
the fact that inquiry subsequent to the offer reveals that 
the offeree or his offeree representative did not meet the 
standards of subparagraph (d) (1) and, if an offeree repre- 
sentative is selected by the offeree, that the offeree did not 
meet the standards of subparagraph (d) (2), provided that 
no sale to any such offeree is consummated. 

Note: See subparagraph (f) (2) hereof relating to busi- 
ness combinations. 


(e) Access to or Furnishing of Information. 


(1) Each offeree or his offeree representative shall during 
the course of the transaction and prior to the sale either: 


(i) have access to the same kind of information that is re- 
quired by Schedule A of the Act, to the extent that the is- 
suer possesses such information or can acquire it without 
unreasonable effort or expense; or 

Note: Access must exist by reason of the offeree’s or his 
offeree representative's position with respect to 
the issuer. Position means an employment re- 
lationship or economic bargaining power, that en- 
ables such person to obtain such information from 
the issuer, as distinguished from situations where 
such relationship does not exist and the issuer 
voluntarily offers to provide such information. 
This would not preclude an offeree from request- 
ing and obtaining information in addition to the 
information required by Schedule A of the Act. 


(ii) have furnished to him by the issuer or any person act- 
ing on its behalf the same kind of information that is re- 
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quired by Schedule A of the Act, to the extent that the is- 
suer possesses such information or can acquire it without 
unreasonable effort or expense. This condition shall be 
deemed to be satisfied as to each offeree if such offeree or 
his offeree representative is provided with information as 
follows: 

(a) __ in the case of an issuer that is subject to the report- 
ing requirements of Section 13 or 15(d) of the Securities 
Exchange Act of 1934 and that has filed at least one annual 
report on Form 10-K, information contained in the most 
recent annual report on Form 10-K required to be filed by 
the issuer and in any other reports or documents required 
to be filed by the issuer pursuant to Sections 13, 14 or 15(d) 
of the Securities Exchange Act of 1934 since the end of the 
issuer’s most recent fiscal year, and, in addition, a brief des- 
cription of the securities being offered, the use of the pro- 
ceeds from the offering, and any material adverse changes 
in the issuer’s affairs which have occurred and are not dis- 
closed in the forms filed, or 


Note: Such information may be provided in the form of 
the documents actually filed with the Commission 
or may be consolidated into one document. 

(b) in the case of an issuer that does not meet the con- 


ditions set forth in subparagraph (a) above, the information 
required by Schedule A of the Act, provided, however, that 
if audited financial statements are not available, those re- 
quired by Regulation A under the Act may be provided, 
and provided further, that in the case of issuers which 
would be required to use Form S-2 under the Act if they 
registered securities, the financial statements required by 
Form S-2 may be provided on an unaudited basis instead of 
the financial statements required by Regulation A; and 


(2) The issuer shall make available to each offeree or his 
offeree representative, or both, the opportunity to obtain 
any additional information, to the extent the issuer possess- 
es such information or can acquire it without unreasonable 
effort or expense, necessary to verify the accuracy of any 
information obtained pursuant to subparagraph (e) (1) 
above; and 

Note: Information need not be provided to and oppor- 
tunity to obtain additional information need not 
be continued to be provided to any offeree who, 
during the course of the transaction, indicates that 
he is not interested in purchasing the securities 
offered. 


(3) The issuer or any person acting on its behalf shall in- 
form each purchaser, prior to purchase, in writing, that a 
purchaser of the securities must continue to bear the 
economic risk of the investment for an indefinite period 
because the securities have not been registered under the 
Act and therefore are subject to the restrictions set forth in 
paragraph (h) hereof and cannot be sold unless they are sub- 
sequently registered under the Act or an exemption from 
such registration is available. 


(f) Business Combinations. 


(1) The term “business combination” shall include a re- 
classification, merger, consolidation, transfer of assets, ex- 
change of securities or other similar business reorganization. 
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(2) All of the conditions of the rule shall apply to business 
combinations, except that, notwithstanding subparagraph 
(a) (1) hereof, the term “offeree representative” for purposes 
only of a business combination shall include (i) any affi- 
liate, director or executive officer of a corporation or other 
organization being acquired pursuant to a business com- 
bination, provided that, such affiliate, director or executive 
officer meets the requirements of subparagraphs (a) (1) (ii), 
(iii) and (iv) hereof and that any arrangements or terms of 
the transaction relating to such affiliate, director or execu- 
tive officer that are not identical to those relating to all 
other security holders of the acquired corporation or organi- 
Zation are disclosed in writing to the offeree at the time the 
proposal for the business combination is presented for the 
offeree’s vote or consent, or in the case of an exchange of 
securities, the investment opportunity is presented to the 

offeree; or (ii) any other offeree representative selected by 

a security holder who may receive from the acquired or 

acquiring organization reimbursement of reasonable ex- 

penses incurred in hiring such representative. 









(3) For purposes of a business combination only, an “offer” 

shall be deemed not to include a solicitation by an affiliate, 
director, or executive officer of a corporation or organiza- 

tion, for the purpose of being selected as an offeree repre- } 
sentative in connection with such transaction, or any security 
holder of such corporation or organization to whom there 

is intended to be submitted for vote or consent a proposal 

for a business combination or of any security holder to 

whom there is intended to be presented an offer of exchange 

of securities provided that: 


(i) the affiliate, director or executive officer satisfies the 
conditions of subparagraph (f) (2) hereof; ey 
' 
(ii) the solicitation is in the form of a written notice that 

contains the following information, but no more: 

(a) the name of the issuer of the securities to be offer- 
ed and the names of other parties to the transaction; 

(b) a brief description of the business of the parties to 
such transaction, and the anticipated time of the offering; 

(c) a brief description of the transaction to be acted | 
upon and the basis upon which such transaction will be 
made; 

(7) any legend or similar statement required by state 
or federal law or administrative authority; 

(e) astatement that the affiliate, director or executive 
officer will act as representative for the security holder in 
connection with evaluating the risks of the transaction, if 
requested by the security holder, or that the security holder 
may select another person as his offeree representative and 
whether the acquired or acquiring organization will pay any 
reasonable expenses of such person; 

(f) adescription, in general terms, of any arrange- 
ment or terms of the transaction relating to such affiliate, 
director or executive officer that are not proposed to be ? 
identical to those relating to all other security holders of 
the corporation or organization to be acquired; and 

(g) an undertaking by the affiliate, director or execu- 
tive officer that he will, if selected to be any security hold- 
er’s offeree representative, provide to all security holders at 
the time the proposal for the business combination is sub- 
mitted to the security holders for vote or consent, or in the 
case of an exchange of securities at the time such security 
holders are to make their investment decision, a complete 
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description of any arrangement or terms of the type des- 
cribed in (f). 


(g) Number of Purchasers. 


(1) For purposes of paragraph (g) only, the term “person”, 
when used with reference to a person to whom securities 
are sold in reliance on this rule shall include: 


(i) in addition to such person, the following persons: 

(a) any relative or spouse of such person and any re- 
lative of such spouse, who has the same home as such per- 
son; 

(b) any trust or estate in which such person and/or any 
of the persons specified in (i) collectively own all of the 
beneficial interest; and 

(c) any corporation or other organization in which 
such person and/or any of the persons specified in (i) are 
the beneficial owners of all of each class of equity securities 
or of all the equity interest therein. 


(ii) any corporation, partnership, association, joint stock 
company, trust, unincorporated organization, or govern- 
ment or political subdivision thereof. 


(2) There shall be no more than thirty-five persons who 
purchase, from the issuer, securities of the issuer of the 
same or similar class in any consecutive twelve month per- 
iod in transactions pursuant to this rule, or not pursuant to 
this rule, but otherwise in reliance on Section 4(2) of the’ 
Act. 


(3) For the purpose of computing the number of such per- 
sons only: 


(i) there shall be included as many persons as there are 
beneficial owners of equity interests or equity securities in 
any corporation, partnership, association, joint-stock com- 
pany, trust or unincorporated organization or other entity 
that is organized for the specific purpose of acquiring the 
securities offered. 


Note: Offers or sales to any person, including an invest- 
ment adviser with or without discretionary author- 
ity, acting on behalf of other persons shall be 
deemed to be offers and sales to such other persons. 


(ii) There shall be excluded: 

(a) any person who purchases or agrees in writing to 
purchase for cash securities of the issuer in aggregate amount 
of $150,000 or more, either in a single payment or in install- 
ments; 

(b) any director or executive officer of the issuer; 

(c) any 100% owned subsidiary of the issuer, or any 
100% parent of the issuer; 

(d) any bank that lends money to the issuer, if such 
loan is evidenced by the issuance of debt securities only; 

{e) any employee or former employee of the issuer 
who purchases securities pursuant to a pension, profit shar- 
ing, stock bonus, stock option, stock purchase, or other 
similar plan that has been approved by the shareholders cf 
the issuer or its parent, but only to the extent of thirty-five 
such purchasers in any consecutive twelve month period; 

(f) any purchaser in a business combination, but only 
to the extent of thirty-five such purchasers in any consecu- 


tive twelve month period. 


Note: Al persons described in (a) through (f) above 
must satisfy all of the other conditions of this 
rule. 


(h) Limitation on Disposition. The issuer and any person 
acting on its behalf shall exercise reasonable care to assure 
that the persons purchasing the securities from the issuer 
are not underwriters. Such reasonable care shall include, 
but not necessarily be limited to, the following: 


(1) making reasonable inquiry to determine if the purchaser 
is an underwriter; 


(2) placing a legend on the certificate or other document 
evidencing the security stating that the securities have not 
been registered under the Act and setting forth or referring 
to the restrictions on transferability and sale of the securi- 
ties; 


(3) issuance of stop transfer instructions to the issuer’s 
transfer agent, if any, with respect to the securities, or, if 

the issuer transfers its own securities, a notation in the appro- 
priate records of the issuer; and 


(4) obtaining from the purchaser a signed written agree- 
ment that the securities will not be sold without registra- 
tion under the Act or exemption therefrom. 


(i) Report of Sales. Within forty-five days after the end of 
any quarter of the issuer’s fiscal year during which sales of 
securities are effected in reliance on this rule, the issuer 
shall file three copies of a report of sales on Form 146 with 
the Commission at its principal office in Washington, D.C.; 
provided that, such report need not be filed if the aggre- 
gate price of securities sold in reliance upon this rule within 
the twelve month period preceeding the end of such quarter 
does not exceed $500,000, and further provided that no 
report need be filed with respect to sales to persons speci- 
fied in subparagraphs (g) (3) (i) (6) through (e). Such re- 
port shall be deemed to have been filed if the issuer is sub- 
ject to the periodic reporting requirements of the Securities 
Exchange Act of 1934 and has filed a timely report on 
Form 10-K or Form 10-Q which contains the information 
required by Item 6 or Item C, respectively, of such forms, 
or if the issuer timely files a report on Form 12-K or quar- 
terly report with the Commission which contains the infor- 
mation required by Item 6 or Item C of Form 10-K or 10- 
Q, respectively. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 


FORM 146 


REPORT OF SALE OF SECURITIES PURSUANT TO 
RULE 146 


1. (a) Name, address and telephone number (including 
area code) of the issuer of the securities sold: 


(b) Issuer’s state of incorporation or jurisdiction of 


organization and the date of such incorporation or 
organization: 
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Issuer’s IRS identification number: 


issuer’s SEC file number, if any: 


(e) Issuer’s CUSIP number: 


2. (a) ‘Title of the class of securities sold: 
(b) Total dollar amount of securities sold: 
(c) Number of shares or other units sold: 
(d) Price per share or other unit of securities sold: 


3. (a) Number of persons to whom securities were sold, 
and the date of each sale: 


(b) Number of persons to whom securities were sold 
in the twelve months preceding the first sale re- 
ported on this form, if such persons are required 
to be included in determining the number of per- 
sons to whom securities may be sold by paragraph 
(g) of Rule 146, and the date of each sale: 


(c) Number of persons to whom securities were sold 
but who are excluded from Item 3(a) or 3(b) by 
virtue of subparagraphs (g) (3) (ii) (b), (c), (d) or 
(e) of Rule 146. 


4. If any offeree representative was used to satisfy the 
conditions of the Rule, so indicate. Yes No 








5. Name of any broker or finder, if any, or other person 
acting on behalf of the issuer and the address of such broker 
or finder. 


6. Indicate by check mark whether the issuer has filed any 
other report on Form 146 within the twelve months pre- 
ceding the first sale covered by this report: 

Yes No 


Signature 


Pursuant to the requirements of Rule 146 under the 
Securities Act of 1933, the issuer has duly caused this re- 
port to be signed on its behalf by the undersigned duly 
authorized officer of the issuer. 


Date of Report 








(Issuer) 





(Signature of Officer) 


Instruction. Print the name and title of the signing officer 
under his signature. At least one copy of the report shall be 
manually signed. Any copies not manually signed shall 

bear typed or printed signatures. 





Attention: Intentional misstatements or omissions of facts 
constitute Federal criminal violations (See 18 U.S.C. 1001). 
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4, IF ANY OFFEREE REPRESENTATIVE WAS USED TO SATISFY THE CONDITIONS OF THE RULE SO INDICATE 





5. NAME OF BROKER, FINDER OR OTHER PERSON ADDRESS OF BROKER, FINDER STREET ZIP CODE 
ACTING ON BEHALF OF THE ISSUER IN EFFECTING OR OTHER PERSON 
THE SALE OR SALES OF SECURITIES 





6. INDICATE BY CHECK MARK WHETHER THE ISSUER HAS FILED ANY OTHER REPORT ON FORM 146 WITHIN THE TWELVE MONTHS PRECEEDING 


THE FIRST SALE COVERED BY THIS REPORT 
ves L] vo LJ 





ATTENTION: 


Pursuant to the requirement of Rule 146 under the Securities Act of 1933, the issuer has duly caused this report to be signed and filed on 
its behalf by the undersigned authorized officer of the issuer. 


DATE OF REPORT 








(Issuer) 





(Signature of Officer) 


INSTRUCTION. Print the name and title of the signing officer under his signature. At least one copy of the report shall be manually signed. 
Any copies not manually signed shall bear typed or printed signatures. 





ATTENTION: Intentional misstatements or omission of facts constitute Federal criminal violations (See 18 U.S.C. 1001). 
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SECURITIES ACT OF 1933 
Release No. 5431/October 11, 1973 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF DATE-A-SUPERGIRL, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending a Regulation A exemption 
from registration under the Securities Act of 1933 with res- 
pect to a public offering of stock by Date-A-Supergiri, Inc. 
(“Issuer”). H. E. Simpson & Co. (“Simpson”), 40 Exchange 
Place, New York City, was named as underwriter in the 
notification and offering circular. 


Pursuant to a notification filed on October 10, 1972, Issuer 
was to offer 50,000 shares of its common stock at 50-cents 
per share. According to the order, the Commission has rea- 
son to believe that: (a) the notification and offering circu- 
lar contain untrue statements of materiai facts and omit to 
state material facts necessary in order to make the state- 
ments made, in light of the circumstances under which they 
are made, not misleading, particularly with respect to the 
fact that the notification and offering circular fail to ade- 
quately disclose securities sold or to be sold to the under- 
writer and that the lump sum payment due in connection 
with the sale of its first and only franchise has been extended 
over a three-year period; (b) the terms and conditions of 
Regulation A have not been met in that the notification 
does not adequately disclose the jurisdictions in which the 
securities are to be offered and the Issuer failed to include 
financial statements of the predecessor partnership as re- 
quired by paragraph 11 of Schedule |; (c) the Issuer has 
failed to cooperate in that it failed to respond to the staff's 
comment letter and follow-up requests; (d) the offering, if 
allowed to commence, would operate as a fraud and deceit 
upon purchasers in violation of Section 17(a) of the Securi- 
ties Act of 1933, as amended. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10421/October 5, 1973 


See Securities Act Release No. 5428/October 5, 1973. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10422/October 5, 1973 


See Securities Act Release No. 5429/October 5, 1973 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10423/October 9, 1973 


Admin. Proc. File No. 3-2572 


In the Matter of 


GARRY W. SMITH 
1445 South Elm Street 
Denver, Colorado 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


In these proceedings under the Securities Exchange and In- 
vestment Advisers Acts, no petition for review of the 
administrative law judge’s initial decision has been filed 
with respect to Garry W. Smith. The time for filing any 
such petition has expired, and the Commission has not 
determined to review the issues with respect to Smith on its 
own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) 
of the Commission’s Rules of Practice, that the initial deci- 
sion of the administrative law judge with respect to Garry 
W. Smith has become the final decision of the Commission. 
The order contained in that decision barring Smith from 
association with any broker or dealer is hereby declared 
effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10424/October 5, 1973 


The Securities and Exchange Commission has issued notices 
giving interested persons until October 18 to request a hear- 
ing upon applications of the following exchanges for un- 
listed trading privileges in the common stocks of the 
specified companies: 


Boston Stock Exchange 

Chessie System, Inc. 

Dun & Bradstreet Companies, Inc. 
Southern Natural Resources, Inc. 
Kansas Gas and Electric Company 


PBW Stock Exchange, Inc. 
Southern Natural Resources, Inc. 


Orders have also been issued granting applications of (a) the 
Midwest Stock Exchange for unlisted trading privileges in 
the common stock of Coastal States Gas Corporation and 
of (b) the Midwest Stock Exchange for American Deposit- 
ary receipts for American units of Plessey Company Limit- 
ed. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10425/October 5, 1973 


The Securities and Exchange Commission announced pur- 


suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
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over-the-counter trading in all securities of Omni-Rx Health 
Systems, located in Los Angeles, California, for a ten-day 
period commencing at 2:15 p.m. (EDT) on October 5, 1973 
through October 14, 1973. 


The Commission initiated the trading suspension in the 
securities of Omni-Rx Health Systems because of erratic 
price movements in the stock during the last week. The 
price moved from 5 to 10 in the last week and from 10 to 
4 on October 4, 1973. The company has indicated to the 
Commission that it knows of no reason for the price move- 
ment. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 

fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Com- 
mission, Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as he 
has familiarized himself with said rule and is certain that 

all of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, the 
Commission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10426/October 9, 1973 ’ 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 6/October 9, 1973 


The SEC has ordered administrative proceedings under the 
Securities Exchange Act of 1934 and the Securities In- 
vestor Protection Act of 1970 involving James J. Chica, 
Carrol P. Teig, Wilfred H. Williams, and Peter R. Super, all 
of Minneapolis, Minnesota, and all formerly associated with 
First Minneapolis Investment Corporation (the Registrant), 
a registered broker-dealer. A trustee was appointed on 
March 2, 1973, by the U. S. District Court for the District 
of Minnesota, Minneapolis Division, pursuant to the appli- 
cation of the Securities Investor Protection Corporation, for 
the liquidation of the business of the Registrant. 


The proceedings are based on allegations of the Com- 
mission’s staff that Chica and Teig wilfully aided and 
abetted violations by the Registrant of the Commission’s 
net capital rule and rules relating to prompt amendment of 
the Registrant's application for registration as a broker- 
dealer. The staff also charged that Chica and Teig failed 
reasonably to supervise with a view to preventing the al- 
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with violating rules and regulations relating to the exten- 
sion of credit, including Regulation T promulgated by the 
Board of Governors of the Federal Reserve System. 


A hearing will be scheduled by further order to take evi- 
dence on the staff allegations and to afford the respon- 
dents an opportunity to offer any defenses thereto, for the 
purposes of determining whether the allegations are true 
and, if so, whether any action of a remedial nature should 
be ordered by the Commission. The hearing shall also be 
for the purpose of determining whether action should be 
taken with respect to the respondents by the Commission 
in the public interest pursuant to the Securities Investor 
Protection Act of 1970. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10427/October 11, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
over-the-counter trading in all securities of Penn General 
Agencies, Inc. (“PGA”) for a nine day period commencing 
at 9:45 a.m. (EDT) on October 11, 1973, through October 
19, 1973. 


The Commission initiated the trading suspension in the 
securities of PGA pending clarification and dissemination 
by Pennsylvania Life Company (“Pennsylvania”), parent of 
PGA, concerning operations of Pennsylvania, including 
information concerning transactions between subsidiaries 
of Pennsylvania and subsidiaries of Equity Funding Cor- 
poration of America. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company or its parent. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Com- 
mission, Division of Enforcement, Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations re- 
lating to the securities in question until such time as he has 
familiarized himself with said rule and is certain that all of 
its provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Com- 
mission will consider the need for prompt enforcement 
action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10428/October 10, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
over-the-counter trading in all securities of Pennsylvania 
Life Company, (“Pennsylvania”) located in Santa Monica, 
California, for a ten day period commencing at 2:45 p.m. 
(EDT) on October 10, 1973 through midnight October 19, 
1973. 


The Commission initiated the trading suspension in the 
securities of Pennsylvania pending clarification and dissemin- 
ation by Pennsylvania of information concerning its oper- 
ations, including information concerning transactions bet- 
ween subsidiaries of Pennsylvania and subsidiaries of Equity 
Funding Corporation of America. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation 
may be entered unless and until they have strictly com- 
plied with all of the provisions of said rule. If any broker 
or dealer has any questions as to whether or not he has 
complied with said rule, he should not enter any quotation 
but immediately contact the staff of the Securities and Ex- 
change Commission, Division of Enforcement in Washington, 
D. C. If any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any bro- 
ker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10429/October 12, 1973 


GUIDELINES FOR CONTROL LOCATIONS FOR 
FOREIGN SECURITIES PURSUANT TO SUBPARA- 
GRAPHS (c) (4) AND (c) (7) OF RULE 15c3-3 UNDER 
THE SECURITIES EXCHANGE ACT OF 1934 


Rule 15c3-3 under the Securities Exchange Act of 1934 
requires a broker or dealer promptly to obtain possession 
or control of all fully paid and excess margin securities 
carried for the account of its customers and to take action 
within designated time frames where possession or control 
has not been established. Subparagraphs (c) (4) and (c) (7) 
of Rule 15c3-3 deem control of customer securities to have 
been established if such securities are in the custody of a 
foreign depository, foreign clearing agency, foreign custo- 
dian bank, or such other location which the Commission 
upon application shall designate as a satisfactory control lo- 


cation for such securities. 
Introduction 


On January 30, 1973, in Securities Exchange Act Release 
No. 9969, the Commission indicated it had received numer- 
Ous requests to designate certain entities as satisfactory con- 
trol locations for customers’ foreign securities lodged in 
foreign locations (abroad) pursuant to subparagraphs (c) (4) 
and (c) (7) of Rule 15c3-3 in order that brokers or dealers 
may comply with the requirements of that rule to reduce 
such customer securities to their possession or control. The 
Commission anticipated that after reviewing the requests 
and obtaining such additional information as may be ne- 
cessary it would publish guidelines for control locations for 
foreign securities. The release stated that the Commission 
had determined that, “to the extent a broker-dealer has 
utilized a foreign entity (e.g., a foreign custodian bank) for 
holding customers’ foreign securities in a foreign location, 
or a domestic entity which holds such broker's or dealer’s 
customers’ foreign securities in a foreign location, as of 
January 15, 1973, or at any time within two years imme- 
diately preceding such date, such broker-dealer shall be 
permitted to utilize such entity as a satisfactory control 
location for such foreign securities under Rule 15c3-3 until 
May 31, 1973.” On May 30, 1973, in Securities Exchange 
Act Release No. 10178 the Commission announced its in- 
tention to continue the availability of these locations as 
permissible control locations for foreign securities and that 
it would publish guidelines for control locations for foreign 
securities. 


The Commission has now determined to establish the follow- 
ing criteria for satisfactory control locations for foreign 
securities pursuant to subparagraphs (c) (4) and (c) (7) of 
Rule 15c3-3. 


Criteria for Control Locations for Foreign Securities 
The Commission has determined: 


(1) pursuant to subparagraphs (c) (4) and (c) (7) of Rule 
15c3-3 that foreign securities lodged in the custody of 
foreign depositories, foreign clearing agencies, foreign cus- 
todian banks or foreign brokers or dealers for the account 
of customers of brokers or dealers shall be deemed to be 
lodged in satisfactory control locations for brokers or dea!- 
ers subject to Rule 15c3-3; and 


(2) pursuant to subparagraph (c) (7) of Rule 15c3-3 that 
foreign securities carried by registered brokers or dealers 

for the account of customers of other brokers or dealers 

shall be deemed in satisfactory control locations for bro- 

kers or dealers subject to Rule 15c3-3, 


provided, that: 


(a) The foreign securities lodged abroad shall be con- 
sidered to be in the control of the broker or dealer for 
whom they are held pursuant to subparagraphs (c) (4) and 
(c) (7), (1) to the extent that such securities are not sub- 
ject to any right, charge, security interest, lien or claim of 
any kind in favor of the foreign entity except for their safe 
custody or administration and (2) to the extent that bene- 
ficial ownership of such securities is freely transferable 
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without the payment of money or value other than for safe 
custody or administration; 1/ and 


(b) With respect to a registered broker or dealer carry- 
ing such foreign securities for another broker or dealer, (1) 
such securities shall be carried by the carrying broker or 
dealer in an account to be designated as a “Special Custody 
Account for the Exclusive Benefit of Customers of (name 
of the broker or dealer)” pursuant to subparagraph (c) (7), 
(2) the account shall contain only the securities of cus- 
tomers of that particular broker or dealer and (3) the 
particular broker or dealer for whose customers those securi- 
ties are cerried shall have instructed the carrying broker or 
dealer to maintain physical possession or control of such 
securities free of any charge, lien, or claim of any kind in 
favor of such carrying broker or dealer. Additionally, 
security transactions shall not be effected through the ac- 
count; its purpose being exclusively for the custody of cus- 
tomers’ foreign securities. The carrying broker or dealer 
must also comply with the conditions set forth in (a) above. 


The Commission has also determined in addition to the 
above criteria that, within 120 days of the publication of 
this release, any broker or dealer utilizing such locations 
must submit to George A. Fitzsimmons, Secretary, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. ©. 20549 the name, address and principal 
place of business of the foreign entity which serves as a 
location for the lodgment of customers’ foreign securities 
and the name and address of the governmental agency or 
other regulatory authority which supervises or regulates the 
respective foreign entity or in the case where such securities 
are carried in a “Special Custody Account” as described 
above by another registered broker or dealer, the name of 
that broker or dealer must be submitted. 2/ Such sub- 
missions shall be considered an application to utilize such 
entities as satisfactory control locations pursuant to sub- 
paragraphs (c) (4) or (c) (7) of Rule 15c3-3 and shall con- 
tain a representation of the broker or dealer that such en- 
tities meet the criteria specified above. An application sub- 
mitted shall be considered accepted unless the Commission 
rejects such application within 90 days of its receipt by the 
Commission. During the 120 day period immediately 
following publication of this release, or during any period 
when an application is being considered by the Commission, 
to the extent a broker or dealer has utilized a foreign entity 
(e.g., a foreign custodian bank) for holding customers’ for- 
eign securities in a foreign location, or a domestic entity 
which holds such broker’s or dealer’s customers’ foreign 
securities in a foreign location, as of January 15, 1973, or 
at any time within two years immediately preceding such 
date, such broker or dealer shall be permitted to continue 
to utilize such entities as satisfactory control locations for 
customers’ foreign securities. 


To the extent a broker or dealer wishes to utilize a new for- 
eign entity or registered broker or dealer as a control loca- 
tion for customers’ foreign securities and such entity meets 
the criteria outlined above he shall be permitted to do so 
provided he submits to the Secretary of the Commission the 
information required above prior to commencing the use of 
such locations. 3/ An application submitted shall be con- 
sidered accepted unless the Commission rejects such appli- 
cation within 90 days of its receipt by the Commission. 
Such new locations shall be deemed satisfactory control lo- 
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cations during any period that such applications are being 
considered by the Commission. 





The above criteria are initial guidelines to be supplemented 
or altered as the Commission gains further experience in 
the operation of Rule 15c3-3. The Commission may find 
that any specific entify, although meeting the above cri- 
teria, shall not be a satisfactory control location for cus- 
tomers’ foreign securities if the Commission determines that 
it would not be in the public interest or for the protection 
of investors to permit such entity to continue as a satis- 
factory control location. 


In establishing the above criteria the Commission wishes to 
emphasize that these criteria are in no way intended to di- 
minish a broker’s or dealer’s responsibility to (1) period- 
ically compare and verify in conformity with the require- 
ments of Rule 17a-13 under the Securities Exchange Act 
of 1934 foreign securities for which he has accountability; 
(2) be aware at all times of the amount of customers’ fully 
paid foreign securities required to be in possession or con- 
trol pursuant to Rule 15c3-3; and, (3) take prompt steps 
to reduce fully paid foreign securities to the possession or 
control of the broker or dealer where such possession or 
control is required by Rule 15c3-3. 


Definition of the term Customer 


Paragraph (a) (1) of Rule 15c3-3 defines the term customer 
for the purposes of that rule. The Commission has also 
determined that the term customer shall be further inter- 
preted to include a broker or dealer to the extent he main- 
tains with another broker or dealer an account designated 
as a "Special Custody Account for the Exclusive Benefit of 
Customers of (name of the broker or dealer)” which meets 
the criteria set forth above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ While the Commission recognizes that it is the practice 
in many foreign countries for the foreign entity to main- 
tain a lien, claim, or other charge on customers’ foreign 
securities for custody and administration charges, it is the 
broker’s or dealer’s responsibility to pay charges, claims, 
etc., promptly and to be certain that the amount of such 
charges, claims, etc., remain at all times minimal. 


_2/_ The submission shall be filed in duplicate and shall be 
entitled “Application for Control Locations for Foreign 
Securities” pursuant to subparagraphs (c) (4) or (c) (7), as 
appropriate. The Commission has examined the question 
of whether an “Application for Control Locations for 
Foreign Securities”should be treated as confidential and is 
satisfied that it may and should treat such applications as 
confidential. Under Section 24(a) of the Securities Ex- 
change Act of 1934, 15 USC 78 x(a), the Commission is 
forbidden to require disclosure of trade secrets. The i- 
dentity of these foreign entities is information that may fall 
within that description. Even if it is not, the Commission 
is satisfied that the identity of these foreign entities is the 
iype of sensitive commercial information exempt from the 
disclosure requirements of the Freedom of Information Act 
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under 5 USC 552(b) (4). 


3/ \f a broker or dealer wishes to utilize an entity other 
than a foreign depository, foreign clearing agency, foreign 
custodian bank or registered broker or dealer as a control 
location for foreign securities pursuant to subparagraphs 
(c) (4) and (c) (7) of Rule 15c3-3, it shall make application 
pursuant to subparagraph (c) (7). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10430/October 11, 1973 


Admin. Proc. File No. 3-2783 
In the Matter of 


GEORGE C. VAN AKEN 
Cove Neck, New York 


FINDINGS AND ORDER BARRING ASSOCIATION 
WITH BROKER-DEALER 


In these broker-dealer proceedings under the Securities 
Exchange Act, George C. Van Aken, who was a partner of 
Baerwald & Deboer (“registrant”), formerly a registered 
broker-dealer, 1/ filed a stipulation and consent. Solely 
for the purpose of settling this proceeding, and without 
admitting or denying the allegations in the order for pro- 
ceedings as amended, Van Aken consents to certain findings 
of misconduct as alleged in that order, and to the entry of 
an order barring him from being associated with a broker 

or dealer subject to Commission regulation. 


Accordingly, on the basis of the amended order for pro- 
ceedings and Van Aken’s consent, it is found that: 


1. During the period from about June 1969 to January 
1970, Van Aken willfully violated Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder in connection with a public offering 
of 60,000 shares of common stock of Health Evaluation 
Systems, Inc. (“HES”) pursuant to Regulation A under the 
Securities Act, and a registered public offering of 100,000 
shares of common stock of Bio-Derivatives Corp. Van Aken 
withheld shares of those securities from the public offerings 
and placed them in nominee accounts which he controlled, 
later selling the shares for a substantial profit at prices con- 
siderably in excess of the offering prices. 


2. During the same period, Van Aken willfully violated and 
willfully aided and abetted violations of Section 10(b) of 
the Exchange Act and Rule 10b-6 thereunder in that, while 
participating in the HES distribution, he bid for and pur- 
chased the stock for accounts in which he had a beneficial 
interest, aided and abetted other participants’ bids and pur- 
chases for accounts in which he and they had a beneficial 
interest, and induced others to purchase the stock. 


3. During the period from about October 1967 to January 
1970, Van Aken willfully aided and abetted violations of 
Section 7(c) (1) of the Exchange Act in that registrant ex- 
tended and arranged for the extension of credit to cus- 


tomers in violation of Sections 3 and 4 of Regulation T 
adopted by the Board of Governors of the Federal Reserve 
System. 


4. During the period from March 1965 to about February 
1970, Van Aken failed to exercise reasonable supervision 
with a view to preventing violations of the Securities Act 
and the Exchange Act, and the rules and regulations there- 
under, by persons under his supervision. 


In view of the foregoing, it is in the public interest to im- 
pose the sanction to which respondent has consented. 


Accordingly, IT 1S ORDERED that George C. Van Aken 
be, and he hereby is, barred from being associated with 
any broker or dealer subject to Commission regulation. 


For the Commission, by the Office of Opinions and Re 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Registrant's broker-dealer registration was revoked pur- 
suant to the consent of its liquidator. Baerwald & DeBoer, 
Securities Exchange Act Release No. 9273 (August 2, 1971). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10431/October 11, 1973 


Admin. Proc. File No. 3-4234 
In the Matter of 


RIDGWAY, MCLEOD & ASSOCIATES 
203 Park Avenue 

Plainfield, New Jersey 

(8-10940) 


WILLIAM MCLEOD 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


Ridgway, McLeod & Associates (“registrant”), a registered 
broker-dealer, and its president, William McLeod, res- 
pondents in these proceedings pursuant to Sections 15(b) 
and 15A of the Securities Exchange Act, have consented, 
without admitting or denying the allegations in the order 
for proceedings, to findings of violations as alleged in that 
order and to the entry of an order revoking registrant's bro- 
ker-dealer registration and barring McLeod from associa- 
tion with any broker, dealer, investment company, or invest- 
ment adviser. 1/ 


On the basis of the order for proceedings and respondents’ 
consent, it is found that registrant, willfully aided and 
abetted by McLeod, willfully violated: 


1. Sections 15(c) and 17(a) of the Exchange Act and Rules 


15c3-1, 17a-3, 17a-4, and 17a-5 thereunder in that during 
the period from about November 1, 1971 to March 28, 


SEC DOCKET/569 















1973 registrant effected securities transactions when its 
aggregate indebtedness exceeded 2,000 percent of its net 
capital and it did not maintain a net capital of at least 
$5,000, and registrant failed accurately to make, keep cur- 
rent and preserve certain required books and records and 
failed to file with the Commission a required report of its 
financial condition for the calendar year 1971. 


2. Sections 17(a) of the Securities Act and 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder in that during the 
period from about April 30, to July 1, 1971 in connection 
with transactions in the common stock of Integrated Auto- 
mated Systems, Inc. registrant and McLeod made materially 
false and misleading statements concerning the maintenance 
of the price of such stock at artificially supported levels, the 
source and amount of compensation received by salesmen 
for selling such stock and registrant's lack of discretion in 
selecting market makers to complete transactions therein. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions to which respondents have consented. 


Accordingly, 1T 1S ORDERED that the registration as a bro- 
ker and dealer of Ridgway, McLeod & Associates be, and it 
hereby is, revoked and William McLeod be, and he hereby 
is, barred from association with any broker, dealer, invest- 
ment company or investment adviser. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Respondents’ consent is solely for the purpose of this 
and any other proceeding pursuant to the above sections 
and Section 19(a) (3) of the Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10432/October 11, 1973 


Admin. Proc. File No. 3-4309 
In the Matter of 


DONALD CALLERMAN 
Ellicott City, Maryland 


GEORGE BROWNLEE 
Crofton, Maryland 


EDWARD L. BART 
Lexington, North Carolina 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Donald Callerman, formerly president of a re- 
gistered broker-dealer (“registrant”), Edward L. Bart, for- 
merly its secretary, and George Brownlee, a salesman em- 
ployed by registrant, failed to file an answer as required by 
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the order for proceedings served upon them. Rule 7(e) of 
the Commission’s Rules of Practice provides that upon such 
a failure a respondent shall be deemed in default and the 
proceedings may be determined against him upon consider- 
ation of the order for proceedings, the allegations of which 
may be deemed true as to him. 


Accordingly, on the basis of the allegations in the order for 
proceedings, it is found that: 1/ 


1. During the period from about September 17 to October 
27, 1971, Callerman and Bart willfully violated and will- 
fully aided and abetted violations of Section 5(a) of the 
Securities Act by selling and deiivering Class A common 
stock of Five Star Foods Corporation of Maryland ("Foods”) 
when no registration statement was in effect as to such 
securities. 


2. During the period from about December 16, 1970 to 
October 27, 1971 Callerman, Brownlee and Bart willfully 
violated and willfully aided and abetted violations of Sec- 
tions 5(b) and 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder by deliver- 
ing the Foods stock without a prospectus meeting the re- 
quirements of Section 10(a) of the Securities Act and by 
making material misstatements in connection with the sale 
of such stock including: that a national restaurant and 
motel chain was the parent of or providing backing for 
Foods and that Foods owned the restaurants in the greater 
Washington area which were part of another national chain; 
that Foods would construct 800 new food facilities in the 
next 8 years; that the market performance of Foods stock 
would be comparable to that of other food franchising 
companies which have been successful, that such stock 
would, in the near future be traded over-the-counter and 
that the minimum purchase was $500 or $600. Misleading 
statements were also made concerning Foods’ financial con- 
dition, an increase in executive salaries, retention of voting 
control by the same management at the conclusion of the 
Foods offering and the risk to purchasers if sufficient shares 
were not sold pursuant to the public offering. 


In view of the foregoing, it is in the public interest to bar 
respondents from association with any broker-dealer. 


Accordingly, 1T IS ORDERED that Donald Callerman, 
George Brownlee and Edward L. Bart be, and they hereby 
are, barred from association with any broker or dealer. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other res- 
pondent in these proceedings. 
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Release No. 10433/October 12, 1973 


Admin. Proc. File No. 3-2621 
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In the Matter of 


STANLEY RADLER 
STEPHEN A. CAHEN 
STANLEY J. STEWART 
EUGENE F. LEMOINE 
ROBERT FORMAN 
Miami, Florida 


CHARLES S. GOLDY 
South Miami, Florida 


SIDNEY GELBER 
Miami Beach, Florida 


CALVIN YUDIN 
Coral Gables, Florida 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


In these remedial proceedings pursuant to the Securities 
Exchange Act, no petition for review of the administrative 
law judge’s initial decision has been filed with respect to 
Stanley Radler, Stephen A. Cahen, Stanley J. Stewart, 
Eugene F. Lemoine, Robert Forman, Charles S. Goldy, 
Sidney Gelber and Calvin Yudin. The time for filing any 
such petition has expired, and the Commission has not 
determined to review the issues with respect to those res- 
pondents on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) 
of the Commission’s Rules of Practice, that the initial deci- 
sion of the administrative law judge with respect to the 

above-captioned respondents has become the final decision 


of the Commission. Hence the order contained in that deci- 


sion censuring Charles S. Goldy and barring Stanley Radler, 
Stephen A. Cahen, Stanley J. Stewart, Eugene F. Lemoine, 
Robert Forman, Sidney Gelber and Calvin Yudin from 
association with any broker-dealer with the provision that 
Stewart, after three months, and Lemoine, Forman, Gelber 
and Yudin, after six months, may each apply to the Com- 
mission for permission to become associated with a broker 
or dealer in a non-supervisory position upon a satisfactory 
showing of adequate supervision, is hereby declared effec- 
tive. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10434/October 12, 1973 


Admin. Proc. File No. 3-2621 
In the Matter of 


BLAIR & CO. 
New York, New York 


EDMUND FARRELL 
Fort Lauderdale, Florida 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


In these remedial proceedings pursuant to the Securities 
Exchange Act, the administrative law judge issued an i- 
nitial decision in which among other things he dismissed 
the proceedings as to Blair & Co. because no evidence was 
presented against it, and as to Edmund Farrell by reason 
of his death. No petition for review of the administrative 
law judge’s initial decision with respect to Blair & Co. has 
been filed. The time for filing any such petition has ex- 
pired, and the Commission has not determined to review 
the issues with respect to Blair & Co. on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17/(f) 
of the Commission’s Rules of Practice, that the administra- 
tive law judge’s initial decision with respect to Blair & Co. 
and Farrell has become the final decision of the Commission. 
The order contained in that decision dismissing the pro- 
ceedings as to Blair & Co. and Edmund Farrell is hereby 
declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10435/October 11, 1973 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 
at 12:00 Noon (EDT) on October 11, 1973 and termin- 
ating at midnight (EDT) on October 20, 1973 of the securi- 
ties of the following issuers which have failed to file with 
the Commission the indicated reports: 


GLOBA, INC., located in New York, New York (10-K 
Annual Report for 1972 and 10-O Quarterly Reports for 
last quarter of 1972 and first two quarters of 1973); 


HYDROPLEX CORP., located in New York, New York 
(10-O Quarterly Reports for 1972 and 1973); and 


TORGINOL INDUSTRIES, INC., located in Las Vegas, 
Nevada (10-Q Quarterly Reports for 1972 and 1973). 


The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of current 
and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 


SEC DOCKET/571 








complied with all of the provisions of said rule. If any bro- 
ker or dealer has any questions as to whether or not he has 
complied with said rule, he should not enter any quotation 
but immediately contact the staff of the Division of En- 
forcement in Washington, D. C. If any broker or dealer is 
uncertain as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the securities in 
question until such time as he has familiarized himself with 
said rule and is certain that all of its provisions have been 
met. If any broker or dealer enters any quotation which is 
in violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10436/October 11, 1973 


The Securities and Exchange Commission announced that 
the suspension of over-the-counter trading in the securities 
of Trionics Engineering Corporation ("Trionics”), a Mary- 

land corporation located in Staten Island, New York, will 

terminate at midnight (EDT) on October 13, 1973. 


Trading in Trionics was first suspended on April 17, 1973 
because of questions raised concerning certain market ac- 
tivity in the company’s stock and because of the unavail- 
ability of reliable current information concerning Trionics’ 
financial condition and its past and present operations. 


Trionics, which had been totally inoperative, was acquired 
by Computer Counseling, Inc. (“Computer”) in December, 
1968. In March, 1962 the Trionics shares held by Com- 
puter were spun-off to the shareholders of Computer on the 
basis of one share of Trionics for every five shares of Com- 
puter. In December 1968, Computer completed a public 
offering pursuant to Regulation A of the Securities Act of 
1933. Computer’s exemption from registration pursuant to 
Regulation A was temporarily suspended on August 22, 
1969 and permanently suspended on August 19, 1971. 


There are 1,957,500 shares of Trionics now outstanding. 
Approximately 97% of these shares are held by officers, 
directors and employees of the companies and its subsi- 
diaries and their relatives, leaving less than 2.2% of the 
shares in the hands of the public. The majority of the pub- 


lic shareholders who own the 2.2% or approximately 42,000 


shares of Trionics acquired their shares when, as Computer 
shareholders, Trionics shares were spun-off to them in 
March, 1969. 


In February, 1973 Trionics acquired, for shares of its stock, 
the stock of the following corporations which are now its 
subsidiaries; for 102,000 of its shares Trionics purchased 
Chadwick Industries, Inc., a small mail order operation; for 
180,000 of its shares, Trionics purchased C. F. H. Market- 
ing Associates Ltd. ("C. F. H. ”), an advertising and market- 


ing firm from Messrs. Patsy Fusco, Laurence Hemsworth and 


William Cusick. C. F. H. had been formed a month earlier 
by three Trionics officers and directors, Fusco, Hemsworth 
and Cusick. The last corporation acquired by Trionics in 
February, 1973 for 175,000 shares of stock was Mar-Wil 


Enterprises which now functions as Trionics’ manufacturing 


subsidiary. 
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On April 2, 1973 an initial quotation was submitted to the 
National Quotation Bureau of $1-3/4 - $2-1/2 for Trionics. 
Eight days later, the ask price had risen to $4 per share. In 
view of this activity, the Commission requested that re- 
liable financial and operating information be made avail- 
able to the financial community, to shareholders and to 
the Commission. 








Trionics has advised the Commission that on October 9, 

1973 it mailed to its shareholders a release informing them 

of the present posture of Trionics’ business. Some of the j 
speculative aspects mentioned therein include the fact that 
Trionics has been operative only since February, 1973; that 
it has an immediate working capital problem which must be 
alleviated in order to enable it to purchase raw materials 
and meet projected needs; that its most current balance 
sheet dated June 30, 1973 shows current liabilities exceed- 
ing current assets by more than $10,000 -- causing a work- 
ing capital deficit; and that Trionics faces intense competi- 
tion from established companies in the needlework field. 


The Commission’s staff is continuing its investigation to 
determine whether violations of the registration and anti- 
fraud provisions have occurred in connection with trading 

in the stock of Trionics and will closely monitor market 
activity when trading resumes to assure compliance with i 
the federal securities laws. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the q 
fact that, pursuant to Rule 15c2-11 under the Exchange 

Act, at the termination of the suspension, no quotation 
may be entered unless and until they have strictly com- 

plied with all of the provisions of said rule. If any broker 

or dealer has any questions as to whether or not he has 
complied with said rule, he should not enter any quotation | 
but immediately contact the staff of the Securities and Ex- 
change Commission, Division of Enforcement in Washington, | 
D. C. If any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 

time as he has familiarized himself with said rule and is cer- 
tain that all of its provisions have been met. If any broker 

or dealer enters any quotation which is in violation of said } 
rule, the Commission will consider the need for prompt en- 
forcement action. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18111/October 5, 1973 


See Securities Act Release No. 5428/October 5, 1973. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18112/October 5, 1973 


See Securities Act Release No. 5429/October 5, 1973. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18113/October 9, 1973 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 19605 
(70-5386) 


ORDER AUTHORIZING ISSUE AND SALE OF CUMU- 
LATIVE PREFERRED STOCK. 


Metropolitan Edison Company (“Met Ed”), an electric 
utility subsidiary company of General Public Utilities Cor- 
poration ("GPU"), a registered holding company, has filed 
an application and amendments thereto with this Com- 
mission pursuant to Section 6(b) of the Public Utility Hold- 
ing Company Act of 1935 ("Act”) and Rule 50 promulgated 
thereunder regarding the following proposed transaction. 


Met-Ed proposes to issue and sell for cash, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, 150,000 additional shares of its cumulative preferred 
stock (the "New Preferred Stock”). The New Preferred 
Stock will constitute a further series of Met-Ed’s cumula- 
tive preferred stock of which there are outstanding 
1,243,912 shares issued in nine series. The dividend rate 
and redemption prices of the New Preferred Stock will be 
determined by competitive bidding. In all other respects 
the New Preferred Stock will be similar to the outstanding 
series. The bidding procedures which Met-Ed will use with 
respect to the New Preferred Stock will require that (1) the 
price per share specified in the bids shall not be less than 
$100 (the par value of the New Preferred Stock) or more 
than $102.75 and (2) the dividend rate for the New Pre- 
ferred Stock, which shall be specified in such bids, shall be 
a multiple of 1/25th of 1%. Prior to October 1, 1978, none 
of the shares of the New Preferred Stock may be redeemed 
at the option of Met-Ed if the moneys for such redemption 
are obtained by Met-Ed directly or indirectly from or in 
anticipation of borrowings by or for the account of Met-Ed 
or the proceeds of any issue of any stock ranking prior to 
or on a parity with the New Preferred Stock at an interest 
or dividend cost less than the dividend cost of this issue, 
subject to certain exceptions. 


The proceeds ($15,000,000, exclusive of premium and ac- 
crued dividends, if any) from the sale of the New Preferred 
Stock will be used for the payment of all or a portion of 
Met-Ed’s short-term bank loans expected to be outstanding 
at the time of sale of the New Preferred Stock or for con- 
struction purposes or to reimburse Met-Ed’s treasury for 
funds previously expended therefrom for construction pur- 
poses. The presently estimated cost of Met-Ed’s 1973 con- 
struction program is approximately $145,000,000 (includ- 
ing allowance for funds used during construction). 








The fees and expenses incident to the proposed transaction 
are estimated at $100,000, including legal fees of $26,500. 
The fees and expenses of counsel for the underwriters are 
estimated to be $12,100 and will be paid by the successful 
bidders. The issuance and sale of the New Preferred Stock 
has been authorized by the Pennsylvania Public Utility 
Commission. No other state commission and no federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


Due notice of the filing of said application has been given 

in the manner prescribed in Rule 23 promulgated under the 
Act (Holding Company Act Release No. 18093), and no 
hearing has been requested of or ordered by the Commission. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that said application, as 
amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18114/October 9, 1973 


In the Matter of 


THE NARRAGANSETT ELECTRIC COMPANY 
NEW ENGLAND ELECTRIC SYSTEM 

20 Turnpike Road 

Westborough, Massachusetts 01581 

(70-5396) 


NOTICE OF PROPOSED ISSUE AND SALE OF COMMON 
STOCK TO HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that New England Electric 
System ("NEES"), a registered holding company, and The 
Narragansett Electric Company ("Narragansett"), one of its 
electric utility subsidiary companies, have filed an appli- 
cation-declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 ("Act”), de- 
signating Sections 6(a), 6(b), 7, 9(a), and 10 of the Act as 
applicable to the proposed transactions. All interested per- 
sons are referred to the application-declaration, which is 
summarized below, for a complete statement of the pro- 
posed transactions. 


Narragansett proposes to issue and sell to NEES, its sole 
common stockholder, 200,000 additional shares of common 
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stock, $50 par value per share, and NEES proposes to ac- 
quire such shares for cash at par, or a total consideration of 
$10,000,000. Upon such issuance and sale, Narragansett 
will have outstanding 1,132,487 shares of common stock of 
an aggregate par value of $56,624,350. 


As of September 19, 1973, Narragansett has outstanding 
$13,500,000 of short-term notes payable to banks. The pro- 
ceeds from the issue and sale of the additional common 
stock will be applied to the payment of then outstanding 
short-term notes payable evidencing borrowings made for 
capitalizable construction expenditures or to reimburse the 
treasury therefor. 


Expenses in connection with the proposed issuance and sale 
of common stock are estimated at $13,000 for Narragansett 
and $200 for NEES. It is stated that the proposed issuance 
and sale of the common stock require authorization by the 
Division of Public Utilities and Carriers, Department of 
Business Regulation, of Rhode Island, and that no other 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested persons 
may, not later than November 5, 1973, request in writing 
that a hearing be held in respect of such matter, stating the 
nature of his interest, the reasons for such request, and the 
issues of fact or law raised by said application-declaration 
which he desires to controvert; or he may request that he be 
notified should the Commission order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or by mail 
(air mail if the person being served is located more than 

500 miles from the point of mailing) upon the applicants- 
declarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations \pro- 
mulgated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to whether 
a hearing is ordered will receive notice of further develop- 
ments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18115/October 9, 1973 


In the Matter of 


CHASE MANHATTAN SERVICE CORPORATION 
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New York, New York 10005 
(70-5385) 


ORDER GRANTING EXEMPTION FROM TIMELY 
FILING REQUIREMENT OF RULE 7(d) 





Chase Manhattan Service Corporation ("Chase"), has filed 
an application and an amendment thereto with this Com- 
mission pursuant to Rules 7(d) and 100 promulgated under 
the Public Utility Holding Company Act of 1935 (“Act”), ; 
requesting the following relief. 





Chase and The National Shawmut Bank of Boston, as 
Trustee, (“Trustee”), have entered into a Lease of E quip- 
ment dated as of May 1, 1973 (signed on June 29, 1973), 
providing for the lease of a 50,000 barrel, liquefied natural 
gas tank and related equipment to Cape Cod Gas Company. 
Pursuant to Rule 7(d), the Trustee and Chase filed Form 
U7D with this Commission on August 10, 1973, in order 
that the Trustee and Chase might qualify for the exemption 
provided by Rule 7(d). 


ee 


Rule 7(d) (1) (C) requires that the terms of the lease be 
expressly authorized by the state regulatory commission 
having jurisdiction over the rates and service of the public 
utility company which is leasing the facility. This con- 
dition for exemption is not required if the subject lease was 
executed within 30 days after the effective date of the 
Rule, and a certificate filed within 60 days of such effec- 
tive date. As Rule 7(d) became effective May 31, 1973 
(Holding Company Act Release No. 17980), the filing made 
herein failed to come within the specified time requirement 
for waiver of the condition in subparagraph (1) (C). 


Chase and the Trustee have applied for relief from the 
timely filing requirement of Rule 7(d) in order that they 
may avail themselves of the above-described exception. 
Applicants state that their Form U7D was not timely filed 

through inadvertence and lack of familiarity with Rule 7(d). 


It is stated that no fees or expenses will be incurred in con- ' 
nection with the requested relief and that no state com- 
mission and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed relief. 


In view of the fact that the lease was executed within the 
prescribed 30 day period and that the late filing was due to 
inadvertence, it appears that strict compliance with the 

timely filing requirement of Rule 7(d) (1), as applied to the | 
particular transaction described herein, is not necessary or 
appropriate in the public interest and for the protection of 
investors or consumers; and that it is appropriate in the 

public interest and in the interest of investors and consumers 
that said application be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application be, and 
it hereby is, granted. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 18116/October 9, 1973 
In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
300 Delaware Avenue 
Wilmington, Delaware 19899 


CENTRAL POWER AND LIGHT COMPANY 
120 North Chaparral Street 
Corpus Christi, Texas 78403 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
600 South Main Street 
Tulsa, Oklahoma 74102 


SOUTHWESTERN ELECTRIC POWER COMPANY 
428 Travis Street 
Shreveport, Louisiana 71102 


TRANSOK PIPE LINE COMPANY 
712 Petroleum Club Building 
Tulsa, Oklahoma 74101 


WEST TEXAS UTILITIES COMPANY 
1062 North Third Street 

Abilene, Texas 79604 

(70-5392) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND/OR COMMERCIAL 
PAPER TO A DEALER IN COMMERCIAL PAPER, 
LOANS BY PARENT TO SUBSIDIARIES AND EXCEP- 
TION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Central and South West 
Corporation ("Central”), a registered holding company, 
and five of its public-utility subsidiary companies, Central 
Power and Light Company ("CP&L”), Public Service Com- 
pany of Oklahoma ("Public Service”), South western E- 
lectric Power Company (“Southwestern”), West Texas U- 
tilities Company ("West Texas”), and Transok Pipe Line 
Company ("Transok”) (collectively referred to as “sub- 
sidiaries”), have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 ("Act"), designating Sections 6(a), 6(b), 
7, 9(a), 10, 12(b) and 12(f) thereof and Rules 43 and 45 
promulgated thereunder as applicable to the proposed 


transactions. All interested persons are referred to the appli- 


cation-declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


Central proposes to issue and sell its commercial paper in 


an aggregate face amount of not to exceed $90,000,000 out- 
standing at any one time to A. G. Becker & Co. Incorporated 


("Becker"). The proceeds from the sale of commercial 
paper will be added to Central’s treasury funds and, to- 
gether with other internal cash resources, will be loaned by 
Central from time to time to, or invested in, its subsidiaries 
in an aggregate principal amount not to exceed 
$90,000,000 at any one time outstanding, all in the manner 
hereinafter described. 


b | The proposed bank notes will have varying maturities of 








not more than nine months from the date of issue, ex- 
clusive of days of grace, will bear interest at the prime com- 
mercial bank rate in effect at the lending bank on the date 
of issue, will be in varying denominations of not less than 
$25,000 and not more than $1,000,000 each, and may be 
issued and sold by Central from time to time prior to July 
1, 1975. Such notes will be issued and sold by Central 
directly to Becker at a discount rate which will not be in 
excess of the discount rate per annum prevailing at the time 
of issuance for commercial paper of comparable quality 
and maturity sold by issuers thereof to commercial paper 
dealers and at an interest cost which will not exceed the 
effective cost of money for unsecured prime commercial 
bank loans prevailing on the date of issue of such com- 
mercial paper. 


The Commercial paper will be reoffered to not more than 
200 identified and designated customers in a list prepared 
in advance by Becker. Central’s commercial paper notes 
are expected to be held by customers to maturity, except 
that if customers wish to sell such notes prior thereto, 
Becker, pursuant to oral repurchase agreement, will re- 
purchase such notes and reoffer the same to others in the 
group of 200 customers. 


Central believes that the use of commercial paper will faci- 
litate the making of loans by it to its subsidiaries generally 
at rates below the prime commercial bank rate in effect 
from time to time and will give the subsidiaries greater 
flexibility in timing their permanent financing. In the 
event that borrowings from banks at the prime rate of in- 
terest would produce a lower cost of money to Central 
than the issue of its commercial paper, Central proposes to 
borrow from banks from time to time prior to July 1, 1975, 
an amount not to exceed $50,000,000 at any one time out- 
standing, such outstanding notes to banks, together with 
the principal amount of its outstanding commercial paper 
issued to Becker, shall not exceed $90,000,000 at any one 
time outstanding. Such borrowings will be made from the 
following named banks and, as to each such bank, shall not 
exceed the maximum principal amount at any time out- 
standing noted below: 


Name of Bank Maximum Principal Amount 


Bankers Trust Company 


New York, New York $12,000,000 

Bank of Delaware 

Wilmington, Delaware 4,000,000 

Continental Illinois National 

Bank and Trust Company 

of Chicago 5,000,000 

First National Bank in Dallas 

Dallas, Texas 10,000,000 

Harris Trust and Savings Bank 

Chicago 5,000,000 

The First National Bank of 

Chicago 15 
$51,000,000 
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Central proposes to issue from time to time its promissory 
notes to evidence such borrowings from banks. Each of 
such notes will be dated the date each such borrowing is 
made, will mature on a date not more than twelve months 


from the date thereof, will bear interest from the date there- 


of to maturity at an interest cost to Centra! which will not 
exceed the prime rate of interest prevailing at such bank, 
and will be subject to prepayment by Central in whole at 
any time or in part from time to time, without premium or 
penalty, upon payment of the principal amount thereof to 
be prepaid and the interest then accrued on such amount. 
None of the notes will be issued nor will any of the pro- 
posed borrowings be made under a credit agreement or con- 
tract. At final maturity, the notes will be repaid by Central 
from the repayment of loans made to the subsidiaries and 
from other internal sources. 


Central proposes to advance funds, as it may determine, to 
the subsidiaries in varying amounts from time to time prior 
to July 1, 1975, as required and requested by the subsi- 
diaries; such loans not to exceed $90,000,000 in principal 
amount at any one time outstanding. Such loans will bear 
the interest to maturity of the prime rate of interest in 
effect from time to time at The First National Bank of 
Chicago. The maximum principal amount of borrowings 
proposed to be made by each of the subsidiaries from Cen- 
tral at any one time outstanding and as herein limited in 
the aggregate are as follows: 
Subsidiaries Maximum Principal Amount 
of Loans To Be Outstanding 





Central Power and Light 


Company $ 40,000,000 
Public Service Company 

of Oklahoma 40,000,000 
Southwestern Electric 

Power Company 35,000,000 
West Texas Utilities : 

Company 15,000,000 
Transok Pipe Line 

Company __15,000,000 _ 

$145,000,000 


The proposed borrowings by the subsidiaries from Central 
will temporarily finance a part of the costs of the construc- 
tion programs of the subsidiaries for the year 1974 
($222,000,000) and the first six months of 1975 
($95,000,000). 


Central requests the Commission to except the issuance 
and sale of the commercial paper from the requirements of 
competitive bidding under Rule 50 pursuant to paragraph 
(a) (5) (B) of said rule since it is not practicable to invite 
competitive bids for commercial paper and that current 
rates for commercial paper of prime borrowers such as Cen- 
tral are published daily in financial publications. Central 
also requests authority to file certificates of notification 
under Rule 24 in respect to the sale of its commercial paper 
on a quarterly basis. 
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It is represented that no fees or commissions, except inci- 
dental services, estimated at $500, will be paid or incurred, 
in connection with the proposed transactions. It is further 
represented that no state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transaction. 







NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 31, 1973, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant-de- 
clarant at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as filed or as it may be 
amended, may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 
For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 

George A. Fitzsimmons 

Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18117/October 9, 1973 


In the Matter of : 


JERSEY CENTRAL POWER AND LIGHT COMPANY 
Morristown, New Jersey 07960 
(70-5387) 


ORDER AUTHORIZING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


Jersey Central Power & Light Company ("Jersey Central”), 
an electric utilicy subsidiary company of General Public 
Utilities, a registered holding company, has filed a decla- 
ration and amendments thereto with this Commission pur- 
suant to Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 ("Act”) and Rule 50 promulgated 
thereunder regarding the following proposed transaction. 


Jersey Central requests that, for the period ending on De- 
cember 31, 1974, it be permitted from time to time to is- 
sue Or renew notes of a maturity of nine months or less evi- ( 
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dencing short-term bank borrowings provided that the ag- 
gregate principal amount of such notes outstanding at any 
one time shall not be more than $80,000,000. 


The new notes will bear interest at the prime interest rate 


for commercial borrowing of the bank from which the 


borrowing is made at the date of issue, will be prepayable at 
any time without premium, and will not be issued as part 
of a public offering. Although no commitments or agree- 


ments for such borrowings have been made, if this decla- 


ration is granted by the Commission, Jersey Central expects 
that, as and to the extent that its cash needs require, bor- 
rowings will be effected from among the following banks, 
the maximum to be borrowed and outstanding at any one 
time from each such bank being as follows: 


: 


Bankers Trust Company, 
New York, N. Y. 


The Chase Manhattan Bank NA, 
New York, N. Y. 


Chemical Bank, 
New York, N. Y. 


Irving Trust Company, 
New York, N. Y. 


Fidelity Union Trust Company, 
Newark, N. J. 


First National State Bank of 
New Jersey, 
Newark, N. J. 


National Newark & Essex Bank, 
Newark, N. J. 


First Jersey National Bank, 
Jersey City, N. J. 


American National Bank & Trust, 
Morristown, N. J. 


Belmar-Wall National Bank, 
West Belmar, N. J. 


The Central Jersey Bank and Trust 
Company, 
Freehold, N. J. 


Colonial First National Bank, 
Red Bank, N. J. 


First Merchants National Bank, 
Asbury Park, N. J. 


First National Bank of New Jersey, 
Passaic, N. J. 


First National Bank of South Jersey, 


Pleasantville, N. J. 


First National State Bank of Northwest 


Jersey, 


$ 3,000,000 


15,000,000 


5,000,000 


16,800,000 


6,000,000 


2,500,000 


5,000,000 


3,000,000 


4,000,000 


300,000 


1,500,000 


2,000,000 


1,000,000 


1,000,000 


1,500,000 


Succasunna, N. J. 


The First National Bank of Toms 
River, 


Toms River, N. J. 1,200,000 
The First National Iron Bank of 
New Jersey, 

Morristown, N. J. 3,000,000 
The Hunterdon County National Bank, 

Lambertville, N. J. 700,000 
Mechanics National Bank of Burlington 
County, 

Burlington, N. J. 400,000 
National Community Bank, 

Franklin, N. J. 3,000,000 
The National State Bank, 

Elizabeth, N. J. 2,000,000 
New Jersey Bank NA, 

Haledon, N. J. 4,000,000 
Ocean County National Bank, 

Point Pleasant, N. J. 400,000 
New Jersey National Bank, 

Asbury Park, N. J. 4,000,000 
Peoples Trust Company of New Jersey, 

Hackensack, N. J. 6,000,000 
Somerset Hills & County National Bank, 

Bernardsville, N. J. 1,000,000 
Summit and Elizabeth Trust Company, 

Summit, N. J. 1,200,000 
United Counties Trust Company, 

Summit, N. J. __1,000,000_ 

$96,000,000 


It is stated that Jersey Central is required to maintain com- 
pensating balances with each of the banks equal to 10% of 
the lines of credit or 20% of the amounts actually borrowed, 
whichever is higher, except for the First National Bank of 
South Jersey, Pleasantville, N. J., which presently requires 
10% of the amount of the line of credit as a compensating 
balance. Assuming a 10% prime rate and a 20% compen- 
sating balance, the effective rate of interest to be paid by 
Jersey Central is 12.50% (11.11% for borrowing from the 
First National Bank of New Jersey). 


Jersey Central proposes to utilize the proceeds of the con- 
templated borrowings for the purpose of financing its busi- 
ness as a public utility company, including provisions for 
construction expenditures, the repayment of other short- 
term borrowings, and the temporary reimbursement of its 
treasury for construction expenditures provided thereon. 
The estimated cost of Jersey Central’s 1973 construction 
program is approximately $205,000,000 (including allow- 
ance for funds used during construction). 
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No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under the 
Act (Holding Company Act Release No. 18091), and no 


hearing has been requested of or ordered by the Commission. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest and in 
the interest of investors and consumers that said declara- 
tion, as amended, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder that said declaration, as amend- 
ed, be, and it is hereby permitted to become effective forth- 
with, subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18118/October 9, 1973 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 78403 
(70-5381) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


Central Power and Light Company (”“CP&L”), an electric 
utility subsidiary company of Central and South West Cor- 
poration ("Central”), a registered holding company, has 
filed a declaration and amendment thereto with this Com- 
mission pursuant to Sections 6(a) and 7 of the Public U- 
tility Holding Company Act of 1935 ("Act”) and Rule 50 
thereunder regarding the following proposed transaction. 


CP&L proposes to issue and sell, subject to the competitive 
bidding requirements of Rule 50 under the Act, 
$46,000,000 principal amount of First Mortgage Bonds, 
Series M, due 2003. The interest rate (which shall be not 
less than 99% nor more than 102.75% of the principal 
amount, exclusive of the accrued interest to be added to 
such price) will be determined by competitive bidding. The 
bonds will be issued under and secured under Indenture, 
dated as of November 1, 1943, of CP&L to the First Nation- 
al Bank of Chicago and Robert L. Grinnel, as Trustees, as 
heretofore supplemented and amended and to be further 
amended by a Supplemental Indenture dated October 1, 
1973, which contains a prohibition until October 1, 1978, 
against refunding the issue with the proceeds of funds bor- 
rowed at a lower effective interest cost. 
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The proceeds, excluding premium and accrued interest, 
realized from the sale of the new bonds ($46,000,000) will 
be used to retire at maturity CP&L’s First Mortgage Bonds, 
Series A, 3 1/8%, due November 1, 1973, in the principal 
amount of $22,435,000, and to finance a part of the costs 
of additions, extensions, betterments and improvements 
made and to be made to its electric utility properties, in- 
cluding the payment of approximately $9,700,000 of short- 
term notes incurred or expected to be incurred by the Com- 
pany in connection with the interim financing of its con- 
struction expenditures. The proposed construction expendi- 
tures of CP&L for the last two quarters of 1973 are 
$43,210,000 and for the calendar year 1974 are 
$102,410,000. The bonds will be authenticated under the 
Mortgage against $76,666,667 of the available unused net 
expenditures for bondable property of CP&L, which ex- 
penditures aggregated approximately $120,100,000 at 

June 30, 1973. 


The fees and expenses to be incurred in the proposed trans- 
action are estimated at $85,000, including legal fees of 
$15,000. The fees and expenses of legal counsel for the 
successful bidders, to be paid by the successful bidders, are 
estimated at $10,500 and $1,250, respectively. No state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18071), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public inter- 
est of investors and consumers that said declaration, as 
amended, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith subject to the terms and conditions pres- 
cribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation. pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18119/October 10, 1973 


Admin. Proc. File No. 3-4026 
In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


MICHIGAN POWER COMPANY 
MACLANE GAS COMPANY 
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Three Rivers, Michigan 49093 
,(70-5213; 54-249) 


SUPPLEMENTAL ORDER EXTENDING GRANT OF 
EXCEPTION FROM COMPETITIVE BIDDING 


In our Memorandum Opinion and Order dated June 19, 
1973 (Holding Company Act Release No. 18007) we granted 
an exception from the competitive bidding requirements of 
Rule 50 so as to permit a negotiated sale of the common 
stock of MacLane Gas Company ("MacLane”), a subsidiary 
company of American Electric Power, Inc. (“AEP”), a regis- 
tered holding company. MacLane was organized to facili- 
tate the divestiture of the gas properties of Michigan Power 
Company (“MPC”), also a subsidiary company of AEP. 
AEP’s plan of divestiture contemplates a transfer of the gas 
properties from MPC to MacLane. 


Our order granting the exception was limited to a period ot 
90 days, “subject to extension upon good cause shown.” 
This 90-day period expired September 17, 1973, and AEP 
and subsidiary companies have applied for an extension for 
another 90-day period. They state, among other things, 
that AEP published an invitation for indications of interest, 
in response to which it has received requests for information 
from seven interested purchasers and that a number of 

those responding are still analyzing the gas properties and 


will not complete their analysis prior to September 17, 1973. 


Preferred stockholders of MPC, who are opposing other as- 
pects of AEP’s plan of divestiture, have advised us that they 
do not oppose the request for the additional 90 days. 


IT |S ORDERED, accordingly, that the exception from the 
competitive bidding requirements of Rule 50 heretofore 
granted be, and it hereby is, extended for 90 days from 
September 17, 1973. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18120/October 11, 1973 


In the Matter of 


MASSACHUSETTS ELECTRIC COMPANY 
Westborough, Massachusetts 01581 
(70-5384) 


ORDER AUTHORIZING ISSUE AND SALE OF 200,000 
SHARES OF CUMULATIVE PREFERRED STOCK AT 
COMPETITIVE BIDDING 


Massachusetts Electric Company ("Mass Electric”), an e- 
lectric utility subsidiary company of New England Electric 
System, a registered holding company, has filed a decla- 
ration and amendments thereto with this Commission pur- 
suant to Sections 6(a) and 7 of the Public Utility Holding 


4M Company Act of 1935 ("Act") and Rule 50 promulgated 
thereunder regarding the following proposed transaction. 


Mass Electric proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50, 200,000 shares of 
a new series of its cumulative preferred stock, __% Series, 
$100 par value (“stock”). The dividend rate (which shall be 
a multiple of .04 of 1%) and the price to be paid for the 
stock (which shall not be less than $100 per share nor more 
than $102.75) will be determined by the competitive bid- 
ding. Dividends shall be cumulative from the date of initial 
issue. The stock will not be redeemable prior to October 1, 
1978, in connection with a refunding by the issuance of 
debt securities or other preferred stock at a lesser effective 
cost of money. 


The proceeds from the sale of the stock, estimated at 
$20,000,000, will be applied toward the payment of out- 
standing short-term notes incurred to temporarily finance 
construction expenditures pending permanent financing or 
to reimburse the treasury therefor. According to the de- 
claration, it is expected that these notes will aggregate 
$28, 700,000 prior to the issuance of the stock. 


Mass Electric states that the Massachusetts Department of 
Public Utilities has authorized the proposed transaction and 
that no other state commission and no federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. Fees and expenses related to the pro- 
posed transaction are estimated at $75,000, including New 
England Power Service Company expenses (at cost) of 
$30,000 and accounting fees of $7,500. The fees and ex- 
penses of counsel for the bidders are estimated to be 
$13,100 and will be paid by the successful bidders, except 
as provided in the purchase agreement relating to purchase 
of the stock. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 

the Act (Holding Company Act Release No. 18095), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public inter- 
est and in the interest of investors and consumers that said 
declaration, as amended, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions pres- 
cribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 18121/October 12, 1973 


In the Matter of 
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MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 
(70-5389) 


ORDER AUTHORIZING AGREEMENT WITH STATE 
AUTHORITY FOR CONSTRUCTION OF POLLUTION 
CONTROL FACILITIES FINANCED BY SALE OF RE- 
VENUE BONDS 


Mississippi Power Company ("Mississippi"), an electric u- 
tility subsidiary company of The Southern Company, a 
registered holding company, has filed a declaration and 
amendments thereto with this Commission pursuant to 
Sections 6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a) (4) promulgated there- 
under regarding the following proposed transaction. 


Mississippi is engaged in building a steam electric generating 
plant (“Plant”) on or near the Pascagoula River in Jackson 
County, Mississippi. The Plant will initially consist of two 
500 megawatt steam generating units which will require a 
significant supply of water for cooling and other purposes. 
Current thermal water pollution control requirements of the 
Mississippi Air and Water Poliution Control Commission pre- 
scribe maximum temperature limits for cooling water ef- 
fluent, and would prohibit discharge into the Pascagoula 
River or any natural waterway of cooling water used in the 
Plant on a “once through” basis. In order to comply with 
the thermal discharge criteria, Mississippi has entered into a 
“Water Pollution Control Agreement,” dated Apri! 5, 1973, 
and an amendment thereto, dated August 28, 1973 (“‘Agree- 
ment”), with the Jackson County Port Authority, an agency 
of the State of Mississippi, and the Board of Supervisors of 
Jackson County, Mississippi (herein collectively called the 
“County”). 


Pursuant to the Agreement it is proposed, among other 
things, that the County will construct, operate and maintain 
thermal water pollution control facilities and a system (here- 
in collectively referred to as the “Facilities”) for the supply 
to Mississippi of cooling water for said units of the gener- 
ating plant. ' 


The total cost of these Facilities is estimated at approximate- 
ly $17,250,000, which is to be financed from the proceeds 
of the issuance and sale by the County of its Water Pollution 
Control Revenue Bonds ("Bonds”), in an aggregate principal 
amount not exceeding $17,250,000. The Bond proceeds 
will be initially deposited with a trustee (“Trustee”), de- 
signated by the County in a resolution authorizing and 
creating the Bonds, and may be withdrawn as needed for 
construction of the Facilities and the expenses of issuance. 


The primary term of the Agreement will be 30 years, cor- 
responding to the overall maturity of the Bonds. During 


said primary term Mississippi will be obligated to pay month- 


ly for water service rendered by the County in amounts 
sufficient (i) to pay the County’s operating and mainten- 
ance costs of the Facilities, (ii) for the payment of principal 
and interest on the Bonds and the fees and expenses of the 
Trustee, (iii) to establish a reserve fund not to exceed 
$500,000 for maintenance, operation and repairs, and (iv) 
to provide a margin to the County in an amount equal to 
3% of the County's operation and maintenance costs. The 
Agreement provides that under certain circumstances the 
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County may provide service to third parties from the Faci- 
lities and that in any such event provision is made for re- 
imbursement to Mississippi of a fair allocated portion of the 
amounts under (i) and (ii) above. The Agreement provides 
for up to two five-year renewal terms, each at Mississippi's 
option, and for payment during such terms of the County’s 
operation and maintenance costs, plus 3% thereof as a mar- 
gin and a reserve fund to be agreed upon. 







It is stated that the Bonds will not constitute general ob- 
ligations of the County, but will be revenue bonds, the 
principal of and interest on which will be payable solely 
out of funds paid by Mississippi pursuant to the Agreement. 
The Agreement may be pledged by the County as security 
for the payment of the Bonds; in addition, payment of 
principal and interest on the Bonds will be guaranteed by 
Mississippi under terms of a Guaranty Agreement among 
Mississippi, the County, and the Pascagoula - Moss Point 
Bank of Pascagoula, Mississippi, as Trustee. The terms of 
the Bonds will include serial maturities and mandatory 
sinking fund provisions which, in the aggregate, will retire 
$2,500,000 principal amount of Bonds prior to the overall 
maturity date of November 1, 2003. 


Te 


ee, ER AEE 


It is contemplated that, in accordance with its usual prac- | 
tice, the County will sell the Bonds at competitive bidding, 
and in this connection the County has engaged the services 

of Smith, Barney & Co. Incorporated, investment bankers, 

as its financial advisor. In accordance with the laws of the 
State of Mississippi, the interest rate or rates to be borne by 
the Bonds will be fixed by the Board of Supervisors of the 
County. While Mississippi will not be party to the under- 
writing arrangements for the Bonds, the Agreement pro- 

vides that terms of the offering shall be satisfactory to N 
Mississippi. It is stated that the Internal Revenue Service 

has ruled that interest on the Bonds will be exempt from 
Federal income taxation. Mississippi has been advised that 
the annual interest rates on obligations, interest on which 

is so tax exempt, historically have been, and can be expect- 
ed at the time of the issue of the Bonds to be, 1-1/2% to 
2-1/2% lower than the rates on obligations of like tenor 

and comparable quality, interest on which is fully subject 

to Federal income taxation. 


a 


Mississippi expects the proposed transactions to be con- 
summated prior to December 31, 1973. For accounting 
and financial reporting purposes the proposed transactions 
will be capitalized by Mississippi. 


No State or Federal commission, other than this Com- 
mission, has jurisdiction over the proposed transaction. Fees 
and expenses incident to the proposed transaction total : 
$46,700, including counsel fees of $19,000 and accounting 
fees of $17,700. 


' 
Due notice of the filing of said declaration has been given f 
in the manner prescribed in Rule 23 promulgated under the 
Act (Holding Company Act Release No. 18098), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers that 
said declaration, as amended, be permitted to become ef- 
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fective: 


) IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 


amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions pres- 


cribed in Rule 24 promulgated under the Act, and subject 


further to the reservation of jurisdiction ordered below. 


IT 1S FURTHER ORDERED that jurisdiction be and here- 
by is reserved with respect to the monthly payment ob- 
ligations to be undertaken by Mississippi pursuant to the 
proposed Agreement between Mississippi and the County, 
insofar as these obligations are affected by the interest rate 
or rates to be borne by the Bonds; provided, however, that 

if as a result of the proposed competitive bidding the County 
shall have received at least two independent bids for said 
Bonds, this jurisdiction shall be automatically released with- 
out further action by the Commission. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18122/October 11, 1973 


In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 

New Castle, Pennsylvania 16103 
(70-5390) 


NOTICE OF PROPOSED GUARANTEE OF COAL MIN- 
ING EQUIPMENT LEASE OBLIGATIONS, FiRST MORT- 
GAGE BONDS AND SHORT-TERM NOTES OF NON- 
AFFILIATE COMPANIES. 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
("Ohio Edison”), an electric utility company and a regis- 
tered holding company and its electric utility subsidiary 
company, Pennsylvania Power Company ("Penn Power”), 
have filed an application-declaration with this Commission 
designating Sections 6, 7, and 12(b) of the Public Utility 
Holding Company Act of 1935 ("Act”) and Rules 45 and 
50 promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the appli- 
cation-declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


Ohio Edison and Penn Power along with Duquesne Light 
Company (“Duquesne”), the Cleveland Electric Illuminating 
Company ("CEI") and the Toledo Edison Company 
("Toledo Edison”), all unaffiliated with Ohio Edison or Penn 
Power, have entered a joint development program for power 


generation and transmission known as the Central Area 
Power Coordination Group ("“CAPCO”). On December 22, 
1969, Ohio Edison, Penn Power and Duquesne, as buyers, 
entered into a 25-year coal supply agreement with the 
North American Coal Corporation, as seller, for supplying 
the coal requirements of a CAPCO generating unit and a 
supplementary agreement to develop a new mine also to 
supply the said unit. These agreements were assigned by 
the seller to its wholly-owned subsidiary, Quarto Mining 
Company ("Quarto”). An order has been issued authorizing 
Ohio Edison and Penn Power to acquire notes, together 
with Duquesne, to finance the new Quarto mine. (Holding 
Company Act Release No. 16905, November 16, 1970). 
On November 30, 1971, the CAPCO companies entered 
into an agreement directly with Quarto to provide for the 
coal requirements of other CAPCO company generating 
units and to provide for additions to the new mine and the 
development of other new mines. 


The transactions that are the subject of this application-de- 
claration relate to the permanent financing arrangement 
pursuant to which Quarto will complete additions to or the 
development of two of the new mines. The financing will 
include a lease portion and a debt portion. Under the lease 
portion Quarto will lease equipment to extract, haul, crush, 
clean, prepare, convey, and deliver to a large loading point 
mine run coal. Approximately $105,000,000 of the overall 
cost, estimated at approximately $140,000,000, is attribu- 
table to the lease portion of the financing arrangements. 


The lease will be between Quarto, the lessee of the equip- 
ment, and the Central National Bank of Cleveland, lessor, 
acting as a trustee for the owner of the equipment, the 
General Electric Credit Corporation, (“GE”) a wholly- 
owned subsidiary of the General Electric Company. GE 
will provide approximately 40% of the funds required under 
the lease portion, which will constitute all of the equity in 
the transaction. The balance of the funds required under 
the lease portion will be supplied as debt coming indirectly 
from institutional investors who will supply the money to a 
special purpose corporation which will in turn loan the 
money to the lessor-trustee. The debt, in the form of notes 
and loan certificates, will be issued under an indenture. The 
indenture trustee will receive, as security for the debt, an 
assignment of the lessor’s rights under the lease as well as 
other collateral. The CAPCO companies will guarantee 
Quarto’s obligations under the lease severally and not joint- 
ly, in proportion to their ownership interests in the CAPCO 
generating units being supplied coal by Quarto. As security 
for their several guarantees under the lease, the CAPCO 
companies will have a security interest in all of the lease- 
hold interest in all of the leasehold interest of Quarto under 
the lease and in all of the personal property and intangibles 
owned by Quarto and a second mortgage on all other 
property owned by Quarto. 


The debt portion of the financing will entail the issuance 
by Quarto, pursuant to a separate indenture, of first mort- 
gage bonds, which will be secured by a first lien on certain 
property owned by Quarto. Certain obligations of Quarto 
under the bond indenture and under the bonds, including 
the payment of principal, interest and premium, if any, 
thereon will be severally and not jointly guaranteed by the 
CAPCO companies in relation to their respective interests 
in the jointed-owned CAPCO company generating units. 
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Ohio Edison will guarantee the financing on 49.31% of the 
lease and of the debt portions. Penn Power will guarantee 
8.61% of both portions. Under the debt portion of the fin- 
ancing, Quarto will issue through 1976 approximately 
$35,000,000 of first mortgage bonds. These first mortgage 
bonds will bear interest at 8 1/4% and will be due January 
1, 2000. 


Quarto or the lessor or both propose to make temporary 
borrowings pursuant to lines of credit extending until June 
30, 1974, from the Chase Manhattan Bank, N. A. in the 
amount of $19,000,000 at an interest rate of 112% of prime; 
from Central National Bank of Cleveland in an amount of 
$3,000,000 at an interest rate of 110% of prime. It is pro- 
posed that repayment of borrowings under these lines of 
credit will be guaranteed, severally and not jointly by the 
CAPCO companies in proportion to their respective inter- 
ests in the CAPCO generating units. In conjunction with 

the proposed CAPCO guarantees of short-term borrowings 
by Quarto and/or the lessor until June 30, 1974, Ohio 
Edison and Penn Power request authorization to make short- 
term borrowings and/or guarantees not in excess of 10% of 
their respective capitalizations for the period ending June 
30, 1974. 


The applicants-declarants state that the Public Utilities Com- 
mission of Ohio has jurisdiction over the proposed trans- 
actions with respect to Ohio Edison, and the Pennsylvania 
Public Utility Commission has jurisdiction over the pro- 
posed transactions with respect to Penn Power. It is repre- 
sented that no other state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. The fees, commissions and ex- 
penses incurred or to be incurred, excluding such costs to 
be incurred by the CAPCO companies other than Ohio 
Edison and Penn Power, and to be incurred by Quarto, are: 
(a) $5,600 fees including counsel’s fees and $800 miscell- 
aneous expenses for Ohio Edison and (b) $1,400 fees inclu- 
ding counsel's fees and $200 miscellaneous expenses for 
Penn Power. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 30, 1973, request in writing 
that a hearing be held in respect of such matter, stating the 
nature of his interest, the reasons for such request, and the 
issues of fact or law raised by said application-declaration 
which he desires to controvert; or he may request that he be 
notified should the Commission order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or by mail 
(air mail if the person being served is located more than 

500 miles from the point of mailing) upon the applicants- 
declarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 100 


thereof or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a hear- 


ing is ordered will receive notice of further developments in 
this matter, including the date of the hearing (if ordered) 
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and any postponements thereof. 





For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 







George A. Fitzsimmons 
Secretary 











INVESTMENT COMPANY ACT 





INVESTMENT COMPANY ACT OF 1940 : 
Release No. 8025/October 5, 1973 


See Securities Act Release No. 5429/October 5, 1973. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8026/October 9, 1973 


In the Matter of 


LOEB, RHOADES & CO. 

42 Wall Street 

New York, New York 10005 j 
(812-3510) 


f 
NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF ExX- 
EMPTION FROM SECTION 30(f) OF THE ACT TO THE 
EXTENT THAT IT ADOPTS SECTION 16 OF THE 
SECURITIES EXCHANGE ACT OF 1934 


NOTICE IS HEREBY GIVEN that Loeb, Rhoades & Co. 
(“Applicant”), a registered broker-dealer, has filed an appli- | 
cation pursuant to Section 6(c) of the Investment Com- 
pany Act of 1940 ("Act”) for an order exempting Applicant 
and its co-underwriters in a proposed offering of shares of 
common stock of Precious Metals Holdings, Inc. ("Com- 
pany”), a registered, closed-end, non-diversified manage- 

ment investment company, from Section 30(f) of the Act, 

to the extent that such Section adopts Section 16 of the 
Securities Exchange Act of 1934 ("Exchange Act”), with 
respect to their transactions incidental to the distribution 

of the Company’s shares. All interested persons are re- 
ferred to the application on file with the Commission for a I 
statement of the representations contained therein, which 

are summarized below. 


Applicant is the prospective representative (”Representa- 
tive”) of a group of underwriters (“Underwriters”) being 
formed in connection with the proposed public offering. 


The Company has an authorized capital stock consisting of 
10,000,000 shares of common stock, par value $1.00 per 
chare. Shares of the Company are to be purchased by the 
Underwriters pursuant to an Underwriting Agreement to be 
entered into between the Underwriters, represented by the 
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Representative, and the Company. It is intended that the 
several Underwriters will make a public offering of all the 
Company's shares, which Underwriters are to purchase under 
the Underwriting Agreement at the price therein specified, 
as soon after the effective date of the Company’s Registra- 
tion Statement on Form $4 ("Registration Statement”) as 
the Representative deems advisable. Such shares are initial- 
ly to be offered to the public at the per share public offer- 
ing price which shall include the underwriting commissions 
to be specified in the prospectus which shall be a part of 
the Registration Statement at the time the Registration 
Statement becomes effective under the Securities Act of 
1933. The Company has granted the Underwriters an op- 
tion to purchase additional shares of such common stock 
to cover over-allotments, if any. 


Applicant states that it is possible that the underwriting 
commitment of any one or more of the Underwriters, in- 
cluding the Applicant, will exceed 10% of the aggregate 
number of shares of the Company’s common stock to be 
outstanding after the purchase by the several Underwriters 
pursuant to the Underwriting Agreement or upon the com- 
pletion of the initial public offering or at some interim 
time. Since Section 30(f) of the Act subjects every person 
who is directly or indirectly the beneficial owner of more 
than 10% of any class of outstanding securities of the Com- 
pany to the same duties and liabilities as those imposed by 
Section 16 of the Exchange Act with respect to transactions 
in the securities of the Company, such Underwriter or Un- 
derwriters would become subject to the filing requirements 
of Section 16(a) of the Exchange Act and, upon resale of 
the shares purchased by them, to the obligations imposed 
by Section 16(b) of the Exchange Act. 


Rule 16b-2 under the Exchange Act exempts certain trans- 
actions in connection with a distribution of securities from 
the operation of Section 16(b) thereof. Applicant states 
that the purpose of the purchase of the shares by the Under- 
writers will be for resale in connection with the initial pub- 
lic distribution of shares of the Company. Applicant con- 
tends that such purchases and sales, therefore, will be trans- 
actions effected in connection with a distribution of a sub- 
stantial block of securities within the purpose and spirit of 
Rule 16b-2. However, Rule 16b-2(a) (3) states that to 
qualify for such exemption the aggregate participation of 
persons not within the purview of Section 16(b) of the Ex- 
change Act must be at least equal to the participation of 
persons receiving the exemption under Rule 16b-2. Appli- 
cant states that it is possible that one or more of the Under- 
writers may not be exempted from Section 16(b) of the 
Exchange Act by the operation of Rule 16b-2 thereunder 
since it is possible that the Underwriters who may each pur- 
chase more than 10% of the shares of the Company may in 
the aggregate purchase more than 50% of the shares of the 
Company. 


In addition to purchases from the Company and sales of 
shares to customers, there may be the usual transactions of 
purchases or sales incident to a distribution such as stabil- 
izing purchases, purchases to cover over-allotments or other 
short positions created in connection with such distribution, 
and sales of shares purchased in stabilization. 


Since the Company’s assets include only a small amount of 
cash and certain organizational and deferred expenses, 


Applicant contends, that, to the best of its knowledge, no 
inside information regarding the Company exists. Jack M. 
Barbour, Vice Chairman of the Board and a Director of 
the Company and a consultant to John P. Chase, Inc., the 
Company’s investment adviser ("Adviser"), is manager of 
the Corporate Finance Department of Wedbush, Noble, 
Cooke, Inc., which may be an Underwriter. No other dir- 
ector, officer or employee of any Underwriter is a director, 
officer or employee of the Company or the Adviser. 


Applicant submits that the requested exemption from the 
provisions of Section 30(f) of the Act is necessary and 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. Applicant further 
contends that the transactions sought to be exempted can- 
not lend themselves to the practices which Section 16(b) of 
the Exchange Act and Section 30(f) of the Act were en- 
acted to prevent. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or uncondition- 
ally exempt any person, securities or transaction, or any 
class or classes of persons, securities or transactions, from 
any provision of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and consis- 
tent with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 29, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
this matter accompanied by a statement as to the nature of 
his interest, the reason for such request and the issues of 
fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously with 
the request. As provided by Rule O-5 of the Rules and 
Regulations promulgated under the Act, an order disposing 
of the Application will be issued as of course following 
October 29, 1973, unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Com- 
pany Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8027/October 9, 1973 


In the Matter of 


THE INVESTMENT COMPANY OF AMERICA 
611 West Sixth Street 

Los Angeles, California 90017 

(812-3518) 


NOTICE OF APPLICATION FOR AN ORDER PURSUANT 
TO SECTION 6(c) OF THE ACT EXEMPTING PROPOSED 
TRANSACTIONS FROM PROVISIONS OF SECTION 22 
(d) OF, THE ACT AND RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that The Investment Com- 
pany of America, a Delaware corporation ("Applicant”), re- 
gistered as an open-end diversified management investment 
company under the Investment Company Act of 1940 
("Act"), has filed an application pursuant to Section 6(c) of 
the Act for exemption from Section 22(d) of the Act and 
Rule 22c-1 thereunder to permit a public offering of Appli- 
cant’s shares in Japan to Japanese and other non-United 
States nationals in accordance with Japanese law and regu- 
lations, but under terms and with sales charges which differ 
from the terms and charges described in the prospectus of 
Applicant that is used in the United States. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations contained 
therein, which are summarized below. 


Section 22(d) of the Act provides, in substance, that no re- 


gistered investment company may sell any redeemable securi- 


ty issued by it except either to or through a principal under- 
writer for distribution or at a current public offering price 
described in its prospectus. Such current public offering 
price includes the sales charge and is subject to such terms 
and options as rights of accumulation and purchases under 
a letter of intent as described in the prospectus. 


Rule 22c-1 under the Act provides, in pertinent part, that a 
redeemable security may be sold only at a price based on 
the current net asset value of the security which is next 
computed after receipt of an order to purchase such securi- 
ty. 


The application states that with respect to each block offer- 
ing of Applicant’s shares in Japan, the Nomura Securities 
Co., Ltd. of Japan (“Nomura”) would purchase shares from 
Applicant at the net asset value next computed in accord- 
ance with Rule 22c-1 and subsequently, within a short time 
(approximately five days), resell these shares in Japan solely 
to non-United States nationals. The purchase price on re- 
sale would be the lesser of the price at which Nomura pur- 
chased such shares from Applicant or the then prevailing 
current net asset value, i.e., the net asset value determined 
as of the close of the market on the previous day, plus a 
sales charge not in excess of the sales charge permitted un- 
der applicable Japanese regulations. The sale of these shares 
in Japan will be subject to Japanese regulations and Japan- 
ese marketing practices, and differences in the sales charges 
and related terms and conditions are described as necessary 
as a practical matter for Applicant's entry into the Japanese 
capital market. 
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The application also states that under Japanese regulations, 
in order for Nomura to make an initial block offering, 
Nomura must make sales at a known price, and it is for this 
reason that the sales price initially will be based upon a 
previously determined net asset value. After a block offer- 
ing, it is contemplated that Nomura will continue to offer 
shares of Applicant in Japan upon the same terms described 
herein, but at a price based upon the net asset value of the 
shares next computed by Applicant in accordance with 

Rule 22c-1. 









The application further states that the maximum sales charge 
to be charged to purchasers of shares of Applicant in Japan 
will be less than the sales charge in effect in the United 
States, and the reduced charges for larger quantities will be 
different from those applying to sales in the United States. 
A different minimum purchase requirement will be appli- 
cable to Japanese purchases. The application represents 

that permissible sales charges in Japan are determined by “ 
the various securities dealers associations as a matter of 
self-regulation. Nomura, in consultation with the Japanese 
Securities Dealers Association ("JSDA”), has determined ; 
that sales charges imposed on sales of foreign funds in Japan 
should be fairly closely related to those currently pre- 
vailing for similar Japanese mutual funds. The JSDA has 
reviewed the charges proposed for the sale of Applicant 
and has found them acceptable. No objection will be raised | 
with respect to those charges. Although the JSDA position 








does not have the formal stature of a decree or regulation, 
members must comply with it as a practical matter. Appli- 
cant has been advised by Nomura that the imposition of } 
the same schedule of sales charges used by Applicant in the 
United States would not be appropriate. 


Applicant states that such privileges as rights of accumu- 
lation, aggregation of purchases by “any person” under 

Rule 22d-1, and purchases under a letter of intent, would 

not be available under the proposed offering in Japan at t 
the present time, and that it is not the present practice in 
Japan to permit a lower sales charge on the basis of letters 

of intention or shares previously purchased by an investor. 
Therefore, the present practice in that country does not en- 
compass such rights. ; 


the sales charges and break points applicable to sales of the 
Applicant's shares in the United States to the proposed sales | 
charges and break points expected to be applicable in 
Japan: 


The following table included in the application compares : 


U.S. sales charges and 













break points 
individual Sales of Sales Charge as a ' 
Percentage of the 
Sales Price 
less than$ 15,000 8.5% 
$ 15,000 or more but less than 25,000 7.5% 
25,000 or more but less than 50,000 6.0% 
50,000 or more but less than 100,000 4.5% 
100,000 or more but less than 250,000 3.5% 
250,000 or more but less than 500,000 2.5% 
500,000 or more but less than 1,000,000 2.0% 
1,000,000 or more but less than 2,000,000 1.5% 
2,000,000 or more 1.0% 








’ 





Proposed Japanese Sales 
charges and break points 


is a 
A ¥ Amount of Purchase | rge as 
: Percentage of the 
Sales Price 
2d 
} ¥ 500,000 but less than ¥ 5 million 6.10% 
| ¥5 million but less than ¥ 10 million 5.21% 
¥ 10 million but less than ¥ 100 million 4.31% 
¥ 100 million and over 3.38% 
te The current dollar to yen exchange rate is 
in f 
approximately 1: 265. 
3 " Japanese investors will be provided with Applicant's per- 
f iodic reports to shareholders translated into Japanese lan: 
guage and in the form required by Japanese regulations. 
, They will also be provided with proxy material in the Japan- 
ese language. 
Pm Section 6(c) of the Act permits the Commission to exempt 
pan b any person, security, or transaction, or any class or classes 
of persons, securities or transactions, from the provisions of 
é the Act and rules promulgated thereunder if and to the ex- 
tent that such exemption is necessary or appropriate in the 
sed public interest and consistent with the protection of invest- 
ion OOS and the purposes fairly intended by the policy and pro- 
" visions of the Act. 
pli |! Applicant asserts that the exemption of said proposal frorh 
ans the provisions of Section 22(d) of the Act and Rule 22c-1 
thereunder, pursuant to Section 6(c), is necessary and appro- 
priate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended by the 
policy and provisions of the Act. 
id > NOTICE IS FURTHER GIVEN that any interested person 
. may, not later than October 30, 1973, at 5:30 p.m., sub- 
Mm mit to the Commission in writing a request for a hearing on 
ote the matter accompanied by a statement as to the nature of 
oe | his interest, the reason for such request, and the issues of 


the ' 
| sales | 


sa 
the 








fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. At any time after said date, as provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 
George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8028/October 10, 1973 


In the Matter of 


PAN AUSTRALIAN FUND LIMITED 
c/o Messrs. Peat Marwick Mitchell & Co. 
Second Floor, ANZ Bank Building 

19 London Circuit 

Canberra, Australia Capital Territory, 
Australia 

(812-3339) 


ORDER PURSUANT TO SECTION 7(d) OF THE ACT 
PERMITTING INVESTMENT COMPANY ORGANIZED 
IN AUSTRALIA TO REGISTER AND TO SELL ITS 
SECURITIES IN THE UNITED STATES 


Pan Australian Fund Limited (“Applicant”), an investment 
company chartered under the Companies Ordinance of 
1962-1972 of the Australian Capital Territory, Common- 
wealth of Australia, has filed an application pursuant to 
Section 7(d) of the Investment Company Act of 1940 
(“Act”) for an order of the Commission permitting Appli- 
cant to register as an investment company under the Act 
and to make a public offering of its securities in the United 
States. 


The Commission on May 1, 1973, issued a notice of the 
filing of said application (Investment Company Act Re- 
lease No. 7795). The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application might be issued on the basis of 
the information stated therein unless a hearing should be 
ordered. 


On May 22, 1973, the Commission received a request by 
the Independent Investor Protective League (the 
“League”), an unincorporated association, for a hearing on 
the application. 


Under Section 7(d) of the Act, the Commission is author- 
ized, upon application by a foreign investment company, 
to issue a conditional or unconditional order permitting 
such company to register under the Act and to make a 
public offering of its securities in the United States, if the 
Commission finds that, by reason of special circumstances 
or arrangements, it is both legally and practically feasible 
effectively to enforce the provisions of the Act against 

such company and that the issuance of such order is other- 
wise consistent with the public interest and the protection 
of investors. The Commission does not believe that the re- 
quest for a hearing indicates that a hearing on the appli- 
cation would be necessary or appropriate in the public in- 
terest or for the protection of investors since by reason of 
the law and legal system of the Commonwealth of Austra- 
lia, and the agreements and undertakings of the Applicant 
contained in the application, the fulfillment of which agree- 
ments and undertakings will be a condition of any order 
permitting the Applicant to register under the Act and sell 
its securities in the United States, it will be both legally and 
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practically feasible effectively to enforce the provisions of 
the Act against the Applicant. The Commission, therefore, 
has not ordered a hearing in this matter. 


The Commission has considered the matter and finds, on the 
basis of the representations, agreements and undertakings 
stated in the application, that it is both legally and practi- 
cally feasible effectively to enforce the provisions of the 

Act against Applicant and that issuance of the requested 
order is consistent with the public interest and the pro- 
tection of investors. Accordingly, 


IT IS HEREBY ORDERED, pursuant to the provisions of 
Section 7(d) of the Act and the Rules and Regulations 
thereunder, that Applicant be permitted, upon fulfillment 
of the applicable representations, agreements and under- 
takings contained in the application, to register as an in- 
vestment company pursuant to the provisions of Section 8 
of the Act and the Rules and Regulations promulgated 
thereunder, and after such registration, and compliance with 
the applicable provisions of the Securities Act of 1933, to 
offer publicly its securities in the United States by use of 
the mails and means and instrumentalities of interstate 
commerce for so long as Applicant continues in satisfaction 
of the representations, agreements and undertakings con- 
tained in the application. 


IT iS FURTHER ORDERED, that jurisdiction be, andit « 
hereby is, reserved to suspend or revoke this order in whole 
or in part, if, after notice and opportunity for hearing, the 

Commission shall find that such suspension or revocation 

is in the public interest and necessary for the protection of 
investors. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8029/October 12, 1973 


In the Matter of 
PIEDMONT CAPITAL CORPORATION 
LEXINGTON RESEARCH FUND, INC. 


LEXINGTON GROWTH FUND, INC. 
177 North Dean Street 

Englewood, New Jersey 07631 
(812-3338) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 11 OF THE ACT FOR AN ORDER APPROV- 
ING OFFERS OF EXCHANGE AND PURSUANT TO 
SECTION 6(c) FOR AN ORDER EXEMPTING CERTAIN 
OF SUCH OFFERS FROM THE PROVISIONS OF SEC- 
TION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Piedmont Capital Cor- 
poration (“PCC”), a Delaware corporation, the sponsor of 
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Corporate Leaders Trust Certificates, Series B (“CLT”), a 
unit investment trust registered under the Investment Com- 
pany Act of 1940 ("Act”), and Lexington Research Fund, 
Inc. (“"LRF”), a New Jersey corporation and Lexington 
Growth Fund, Inc. (“LGF”), a Maryland corporation, open- 
end investment companies registered under the Act, for 
which PCC acts as principal distributor, (collectively re- 
ferred to as “Applicants”), have filed an application: (1) } 
pursuant to Section 11(c) of the Act for an order approv- 
ing the terms of certain proposed offers of exchange under 
Section 11(a) of the Act and (2) pursuant to Section 6(c) 
for an order exempting certain of such offers from the pro- 
visions of Section 22(d) of the Act. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations made therein, which 
are summarized below. 


: 
' 


The purpose of the application is to seek approval of the 
exchange, at net asset value, of: 

(a) shares of LRF or LGF for participations (shares) 
of CLT; 


(b) shares of CLT for shares of LRF and LGF and 


(c) shares of CLT issuable under uncompleted CLT 
monthly payment certificates for shares of LRF 
or LGF, together with the right to purchase addi- 
tional shares of LRF or LGF at a sales charge sub- 
stantially equivalent to that which would have 
been payable with respect to the balance of the 
purchases under the uncompleted CLT monthly 
payment certificate. 


: 


Section 11(c) of the Act provides, in pertinent part, that q, 
the terms of offers of exchanges involving the securities | 
of registered unit investment trusts and registered open- 
end investment companies require approval by the Com- 
mission. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company sell any redeemable 
security issued by it to any person except at a current pub- 
lic offering price described in the prospectus. 


CLT was organized under the laws of New York ‘pursuant | 
to a trust agreement dated November 18, 1935, as amend- 

ed, between corporate predecessors of The Bank of New 
York (the “Trustee”) and PCC. Corporate Leaders of 
America, Inc., PCC’s predecessor, had acted as sponsor of 
CLT continuously from the initial organization of CLT 

and had also acted as principal underwriter for CLT shares 
until March 31, 1968, when the offering of such shares was’ 
discontinued. 


CLT shares had been offered in either the form of monthly 
payment certificates calling for 200 monthly payments 

over a 16-3/4 year period or single payment certificates 
issuable in fact amounts of $500 or more in multiples of 
$100. The application states that the amended prospectus * 
contained in CLT’s post-effective amendment to its regis- 
tration statement under the Securities Act of 1933, filed | 
herewith, provides only for the offering of CLT shares in 

the form of single payment certificates, as the trust agree- 
ment provisions relating to monthly payment certificates 
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are inconsistent with the provisions of the Act as amended 
in 1970. At May 31, 1973, the market value of the CLT 
portfolio was approximately $55,287,175 and the cost 
thereof was approximately $52,385,284. On November 30, 
1972 there were outstanding uncompleted monthly pay- 
ment certificates with an aggregate amount payable of 
approximately $26,651,385. 


The provisions of the CLT trust agreement require the 
Trustee to accumulate funds received for investment, after 
deduction of a 3% sales creation charge to the sponsor, 
until sufficient funds are available for the purchase of ten 
Stock Units, each such Unit consisting of one share of each 
of the 28 corporations constituting CLT’s fixed portfolio. 
Shares are purchased at the net asset value at the close of 
business on the day payment is received by the Trustee, 
plus a sales service charge of 5% of such net asset value and 
plus a Stock Unit charge computed monthly, payable to 
CLT, approximating the brokerage commissions and odd- 
lot premiums currently applicable to Stock Unit purchases. 


Income on portfolio securities and proceeds on the sale of 
additional securities received as stock dividends, stock 
splits or other recapitalizations are accumulated and dis- 
tributed to holders of CLT shares semi-annually. 


CLT pays no investment advisory or other management 

fee. The Trustee is compensated for its services by annual 
account fees imposed at the rate of $3 per year for each 
monthly payment certificate and 2/10 of 1% of the fact 
amount (with a minimum of $3.60) per year with respect 
to each single payment certificate. In addition, the Trustee 
receives transaction fees of $1 for each conversion, liqui- 
dation, withdrawal or assignment of certificates, a trans- 
action fee of 40 cents for each authentication of an original 
certificate issued, and a service charge of 1% of the amount 
of each payment made under monthly payment certificates. 
The sponsor’s compensation consists of the sales creation 
fee of 3% of the amount paid by the investor plus 5% of 
the net asset value of the participation acquired by the in- 
vestor. These charges range from 8.48% to 7.17% of the 
net amount invested under monthly payment certificates, 
and from 8.23% to 8.17% of the net amount invested under 
single payment certificates. 


LRF is a diversified open-end investment company with a 
principal investment objective of capital appreciation, in- 
come return being a secondary consideration. It custom- 
arily seeks to invest its assets in common stocks and senior 
securities convertible into common stocks but may for de- 
fensive purposes make investments in bonds, debentures 
and preferred stock. Its net assets at June 30, 1973 were 
approximately $110,424,469. Lexington Management 
Corporation, an affiliate of PCC, receives a management 
fee of 6/10 of 1% per year of LRF’s net assets up to 
$150,000,000, 5/10 of 1% of net assets from $150,000,000 
to $400,000,000, 9/20 of 1% of net assets from 
$400,000,000 to $800,000,000, and 4/10 of 1% of net 
assets in excess of $800,000,000. The maximum sales 
charge for shares of LRF is 8.5% of the public offering 
price, which is the equivalent of 9.29% of the amount in- 
vested. 


LGF is a diversified open-end investment company with an 
investment objective of capital appreciation by investment 


in growth-oriented common stocks. On June 30, 1973 its 
net asset value was approximately $12,906,649. Lexing- 
ton Management Corporation, its investment adviser, is 
compensated by an annual incentive advisory fee consist- 
ing of 6/10 of 1% of the net asset value of the fund plus or 
minus 5/100 of 1% for each two percentage points of 
variation above or below the performance of the Standard 
& Poor’s Composite 500 Stock Index reflected in the in- 
vestment performance of LGF. The maximum sales charge 
for shares of LGF is 8.5% of the public offering price, 
which is the equivalent of 9.29% of the amount invested. 


Terms of Proposed Exchange 


A. CLT shares for shares of LRF or LGF: Exchanges of 
CLT shares will be on the basis of the relative net asset 
value per share at the time of exchange. Upon receipt by 
PCC of the CLT certificate with the exchange form and 
necessary supporting documents, the exchange would be 
effected by redemption of the CLT shares and issuance of 
LRF or LGF shares to the exchanging shareholder. The 
offer of exchange would be available only in such states 
where LRF or LGF, respectively, may legally be sold, and 
the privilege of exchange is revocable by LFG or LRF and 
is only available when described in current prospectuses of 
these respective funds. Each exchange must involve a 
minimum of $250, based on the per share net asset value of 
LRF, LGF or CLT. 


An offer of exchange by a holder of an uncompleted month- 
ly payment certificate of CLT would be effected as des- 
cribed in the preceding paragraph with respect to CLT 
shares paid for as of the date of exchange. In addition, the 
CLT shareholder would be extended the privilege, subject 
to the continuing availability of an effective prospectus 
and legal right to sell in such shareholder's state, of pur- 
chasing LRF or LGF shares at a reduced sales charge of 
4.7% of the public offering price, which is substantially 
equivalent to the sales charge which would have been appli- 
cable to continuing purchases of CLT shares under the un- 
completed monthly payment certificate. 


A service charge of $5.00 would be imposed by Lexington 
Management Corporation, shareholder services agent for 
LRF and LGF, in connection with each exchange. 


B. LAF or LGF shares for shares of CLT: Exchanges of 
LRF or LGF shares will be on the basis of the relative net 
asset value per share at the time of exchange. Upon receipt 
by Lexington Management Corporation of a properly ex- 
ecuted exchange form, LRF or LGF certificates, if issued, 
and necessary supporting documents, the exchange would 
be effected by redemption of the LRF or LGF shares and 
issuance of a CLT single payment certificate to the ex- 
changing shareholder. The offer of exchange would be 
available only in such states where CLT may then legally be 
sold and the privilege of exchange is revocable by CLT and 
is only available when described in the current CLT prospec- 
tus. 


The Trustee will impose a transaction charge of $2.50 on 
each exchange plus a termination fee of $1.00 on a com- 
plete exchange or a partial liquidation fee of $2.50 on a 
partial exchange. In addition, the issuance of CLT partici- 
pations involves payment of the stock unit charge described 
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above. 


Among grounds for the application, Applicants state that 
the availability of a right of exchange, without payment of 
additional sales charges, is economically advantageous to 
the shareholders of CLT, LRF, and LGF inasmuch as share- 
holders of LRF and LGF may desire a more conservative 
investment vehicle, such as CLT, a fixed portfolio unit trust, 
as an alternative to a capital growth oriented fund while 
shareholders of CLT may prefer the capital growth invest- 
ment approach of LRF or LGF. 


Applicants further state that allowing exchanges of shares 
on a net asset value basis among CLT, LRF, and LGF could 
have the effect of reducing the redemptions to which CLT, 
in particular, has been prone in the last several years and 
thereby enhance the prospects for the continued survival 
and viability of CLT. 


Applicants also state that in keeping with current practice 
among mutual fund organizations which offer a series of 
associated funds with investment objectives ranging from 
conservative to relatively volatile capital growth, and the 
availability of exchange among them without payment of 
additional sales charges, notwithstanding the fact that CLT 
is a unit investment trust, PCC’s customers should have the 
same privilege. 


Lastly, Applicants contend that the exchange privilege 
among CLT, LRF and LGF be revocable, and subject to 
modification, in the event that some circumstances, cur- 
rently unforeseen, should render such exchange privilege 
inappropriate. However, Applicants undertake, prior to 
such revocation or modification, to furnish the Com- 
mission staff with resolutions of the respective parties de- 
tailing the reasons for such action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 6, 1973, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his interest, the reason for such request and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously with 
the request. At any time after said date, as provided by 
Rule O-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein may 
be issued by the Commission upon the basis of the infor- 
mation stated in said application, unless an order for hear- 
ing upon said application shall be issued upon request or 
upon the Commission’s own motion. Persons who request 
a hearing, or advice as to whether a hearing is ordered, will 
receive notice of further developments in the matter in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment Manage- 
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ment Regulation, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No, 8030/October 12, 1973 


In the Matter of 


MIDLAND BASIC, INC. 

c/o Trust Department 

National Bank of South Dakota 
Sioux Falls, South Dakota 
(811-1272) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 ("Act"), to declare by order upon its 
own motion that Midland Basic, Inc. (“Midland”), regis- 
tered under the Act as a closed-end investment company, 
has ceased to be an investment company as defined in the 
Act. 


Midland was organized under the laws of the State of South 
Dakota on November 13, 1963. At that time and shortly 
thereafter it acquired in the aggregate 89,664 shares of 
common stock of Commonwealth Investment Corpora- 
tion (“Commonwealth”) from certain affiliated persons in 
exchange for Midland’s common stock. Midland filed its 
Notification of Registration on Form N-8A under the Act 
on June 22, 1964. 


The Commission's records indicate that Midland was placed 
in receivership shortly after it registered under the Act and 
that on December 19, 1970, the Federal District Court, 
Southern District of South Dakota, entered an order with 
respect to The Matter of Petition for Reorganization of 
Commonwealth Investment Corporation (Bankruptcy No. 
BK 65-63S) declaring that Midland’s interests in Common- 
wealth, which now represent Midland’s only asset, were 
subordinated to the interest of other shareholders of 
Commonwealth and prohibiting participation in any dis- 
tribution by Midland unless such distribution would re- 
sult in the payment of more than $1.00 per share. 


The Commission has been informed that the ultimate li- 
quidation of Commonwealth resulted in all other share- 
holders not subject to the subordination order receiving less 
than $.30 per share for their stock upon the liquidation of 
all assets and that, accordingly, the trustee for Midland has 
taken the position that Midland’s holdings of Common- 
wealth shares are totally worthless. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation, finds that a registered investment company has 
ceased to be an investment company, it shall so declare by 
order, and, upon the effectiveness of such order, the regis- 
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tration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 7, 1973 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on this 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 


he be notified if the Commission shall order a hearing there- 


on. Any such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, Washington, 

D. C. 20549. Acopy of such request shall be served per- 
sonally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Midland at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. At any time after said date, as provided by Rule 

0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the Application herein will be is- 
sued as of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered, will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 


ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8031/October 10, 1973 


In the Matter of 


INNOVEN CAPITAL CORPORATION 
Park 80 Plaza West-One 

Saddle Brook, New Jersey 07662 
(812-3472) 


ORDER EXEMPTING APPLICANT FROM ALL PROVI- 
SIONS OF THE ACT PURSUANT TO SECTION 6(c) 


InnoVen Capital Corporation (”Applicant”), a Delaware 
corporation incorporated on September 27, 1972, has filed 
an application pursuant to Section 6(c) of the Investment 
Company Act of 1940 ("Act”) for an order of the Com- 
mission exempting it from all the provisions of the Aci. 


The Commission on August 29, 1973, issued a notice of 
filing of said application (Act Release No. 7965). The 
notice gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the appli- 
cation might be issued upon the basis of the information 
stated therein unless a hearing should be ordered. On 
September 19, 1973, the Commission received a request by 
the Independent Investor Protective League for a hearing 
in this matter. After consideration of the request, it does 
10t appear to the Commission that a hearing on the appli- 


cation is necessary or appropriate in the public interest or 
for the protection of investors. The Commission has con- 
sidered the matter and finds that the granting of the re- 
quested order meets the statutory standard - that is, that it 
is necessary or appropriate in the public interest and con- 
sistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from all the provisions of the 
Act be, and hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 6086/October 9, 1973 
SEC v. MARVIN S. BERNSTEIN et al. 


The Securities and Exchange Commission today announced 
that on October 3, 1973 Judge Frederick B. Lacey, United 
States District Court Judge for the District of New Jersey 
entered an order in S.E.C. v. Marvin S. Bernstein, et al., 
permanently enjoining defendant Star-Glo Industries, Inc. 
from further violating the registration provisions of the 
Securities Exchange Act of 1934. Judge Lacey also entered 
an order permanently enjoining defendant Joseph R. Starita 
from aiding and abetting violations of the registration pro- 
visions of the Securities Exchange Act of 1934 and from 
violating the anti-fraud provisions of the Securities Ex- 
change Act of 1934. The Court further ordered Star-Glo 
to submit a plan to the Court and the Commission to en- 
able Star-Glo to clarify problems regarding the number of 
its validly issued and outstanding shares and the names of 
the holders of record of those shares. Upon the implemen- 
tation of the submitted plan, Star-Glo will file a registra- 
tion statement under Section 12(g) of the Securities Ex- 
change Act with the Commission. 


Star-Glo and Starita consented to the entry of the order 
and admitted the Commission’s allegations with respect to 
Star-Glo’s failure to file under Section 12(g) of the Securi- 
ties Exchange Act of 1934 and indicated in its consent that 
its failure to file was precipitated by the failure of prior 
management to supply current management with adequate 
and complete stock records. 





Litigation Release No. 6087/September 9, 1973 


USA v. CHARLES T. DOLAN (D. Colo Criminal Case No. 
73-CR-280) 


James Treece, United States Attorney for the District of 
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Colorado, and Donald J. Stocking, Regional Administrator 
of the Denver Regional Office of the Securities and Ex- 
change Commission, announced that on October 3, 1973 
Charles T. Dolan of Englewood, Colorado entered a plea of 
guilty before Judge Fred M. Winner in the Federal District 
Court in Denver to one count of a four count indictment 
for securities fraud and mail fraud which indictment was 
returned August 22, 1973. 


The indictment charged Dolan with criminal violations dur- 
ing the period January 9, 1968 to December 31, 1969 in 
regard to the sale and distribution of the common stock 

of United States Investment Corporation. 


Judge Winner did not set a date for sentencing. It was de- 
ferred by Judge Winner in anticipation of a presentencing 
report on Dolan from the probation department of the 
Court. 


The case was presented by Ted Halaby, Assistant United 
States Attorney. 


For further information, see Litigation Release No. 6046. 





Litigation Release No. 6088/October 11, 1973 


SEC v. COLORADO ENERGY CORPORATION, et al. 
(D. Colo Civil Action No. C-5416) 


Donald J. Stocking, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, today 
announced the filing of a civil complaint in the Federal 
District Court at Denver, Colorado on October 5, 1973 
against Colorado Energy Corporation, Karlyn D. Mills and 
Loren E. Smith, all of Boulder, Colorado, seeking to en- 
join them from violating the registration and anti-fraud pro- 
visions of the federal securities laws in connection with the 
offer and sale of the common stock of Colorado Energy 
Corporation. ‘ 
Contemporaneously there was filed a motion for a pre- 
liminary injunction with supporting papers. The motion 
has not been set down to be heard. 





Litigation Release No. 6089/October 11, 1973 


UNITED STATES v. MICHAEL LA MARCA, et al. 
(U.S.D.C., Md., Criminal No. 72-0581 H) 


George Beall, United States Attorney for the District of 
Maryland, and William R. Schief, Administrator of the 
Washington Regional Office of the Securities and Exchange 
Commission, announced that on October 4, 1973, before 
the Honorable Alexander Harvey, II, United States District 
Court Judge for the District of Maryland, Michael La Marca 
pleaded guilty to one count of conspiracy of a 14 count 
indictment charging violations of the registration and anti- 
fraud provisions of the Securities Act of 1933 and the anti- 
fraud provisions of the Securities Exchange Act of 1934, 
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mail fraud, fraud by wire, interstate transportation of sto- 


len property, and conspiracy to commit the aforementioned 


offenses all in connection with the sale of the unregistered 
stock of American Continental Industries, Inc. 


Judge Harvey postponed sentencing of La Marca until 
after the trial of the other defendants in the case. 


For further information see Litigation Release Nos. 4173, 
4184, 4220, 4296, 5597 and 5636. 





Litigation Release No. 6090/October 11, 1973 
SEC v. FIDELITY REGISTRAR & TRANSFER CO. 


William D. Moran, Administrator of the New York Re- 
gional Office of the Securities and Exchange Commission, 
announced today that on Monday, October 1, 1973, the 
Honorable Lawrence A. Whipple of the United States 
District Court, District of New Jersey, in Newark, New Jer- 
sey, issued an order of a preliminary injunction against 
Fidelity Registrar & Transfer Co. (“Fidelity”), located at 
One Exchange Place, Jersey City, New Jersey, and its pre- 
sident, Leonard Reisch, who resides at 170-10 130th Ave- 
nue, Jamaica, New York. The defendants, who consented 
to the entry of the preliminary injunction without admit- 
ting or denying any allegations of the Commission’s Com- 
plaint, were enjoined from further violations of the anti- 
fraud provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934, in connection with the 
issuance, purchase, sale and pledge of unlawfully issued 
securities. Further, on the same date, the court issued an 
order directing the appointment of a receiver for Fidelity. 


On October 3, 1973, by order of Judge Whipple, Registrar 
and Transfer Co. [ New Jersey ], located at 34 Ex- 
change Place, Jersey City, New Jersey, was appointed re- 
ceiver of defendant Fidelity Registrar & Transfer Co., thus 
relieving the receiver appointed on October 1, 1973. 


The receiver was given broad powers in the court’s order to 
assume the functions of the company. Of particular note, 
the receiver was directed to submit to the court and the 
Commission, within ten business days after the entry of the 
order appointing a receiver, a plan which would enable the 
receiver to verify the accuracy of all prior issuances, cancel- 
lations, and transfers of the securities of eight corporations 
and the withdrawal from the securities markets and else- 
where the bogus certificates alleged to have been issued by 
the defendants. 


In its complaint filed on September 28, 1973, the Com- 
mission charged that Fidelity abused its fiduciary position 
with respect to the transfer and issuance of eight com- 
panies by fraudulently issuing shares of such securities to 
Reisch and others. In addition, the complaint alleged the 
unlawful use of the bogusly issued securities by Reisch and 
others, including sales in the over-the-counter market and 
pledged of bogus stock as collateral for personal loans. 
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Litigation Release No. 6091/October 11, 1973 


EC v. COMMUNICATIONS CYBERNETICS CORPOR- 
ATION (W.D. Tex.) 


| Robert F. Watson, Administrator of the Fort Worth Region- 


} 
| 


al Office of the Securities and Exchange Commission, today 
announced that Federal District Judge Eldon B. Mahon at 
Fort Worth, Texas on October 4, 1973 entered an order of 
permanent injunction by consent against Faye Hill of Dallas, 
formerly of Amarillo, Texas, enjoining her from further 
violations of the securities registration provisions of the 
federal securities laws in the offer and sale of Communica- 


, tions Cybernetics Corporation stock. 


Faye Hill consented to the entry of the order without 
admitting or denying the allegations in the Commission’s 


' complaint which was filed November 30, 1972. The com- 


' 


plaint alleged that Mrs. Hill violated the securities registra- 
tion provisions of the federal securities laws. 


For additional information see Litigation Release Nos. 5660, 
5670 and 5706. 





Litigation Release No. 6092/October 11, 1973 
SEC v. McALPINE OIL COMPANY, et al (N.D. Okla.) 


Robert F. Watson, Administrator of the Fort Worth Re- 
gional Office of the Securities and Exchange Commission, 
oday announced that Federal District Judge Fred Daugher- 
vy at Oklahoma City, Oklahoma, entered on October 2, 
1973 an order of permanent injunction by consent against 
McAlpine Oil Company and Johnnie Edward McAlpine, 
both of Tulsa, Oklahoma, prohibiting future violations of 
various provisions of the federal securities laws. 


| The Commission’s complaint, filed in Federal District Court 


} 


at Tulsa on September 25, 1973, charged McAlpine, Mc- 
Alpine Oil Company and Harry Cohen of Miami, Florida 
with violations of the securities registration and anti-fraud 
provisions of the federal securities laws and asked for an 
appointment of a receiver for McAlpine Oil Company, al- 
leging that the firm is insolvent. 


McAlpine Oil Company and McAlpine consented to the en- 
try of the injunction without admitting or denying the al- 
legations in the Commission’s complaint. No date has been 
set for a hearing on allegations against Cohen or the Com- 


| mission’s request for a receiver for McAlpine Oil Company. 





Litigation Release No. 6093/October 11, 1973 


SEC v. NEW LIFE TRUST, INC., et al. (SIC Div lowa, Civil 
Action No. 73-145-1) 


John |. Mayer, Administrator of the Chicago Regional Of- 


nnounced that on the Commission’s complaint, The Honor- 


«~ of the Securities and Exchange Commission, today 


able William C. Stuart, United States District Judge for the 
Southern District of lowa, Central Division, at Des Moines, 
on September 25, 1973, entered a Final Judgment of Per- 
manent Injunction against Cadmus L. G. Goss, one of the 
defendants, enjoining him from further violations of the 
registration and anti-fraud provisions of the Securities Act 

of 1933 and certain of the anti-fraud provisions of the 
Securities Exchange Act of 1934. The defendant Goss, with- 
out admitting or denying the allegations of the Complaint, 
consented to the entry of the order. 


For more information see Litigation Release No. 6020. 





Litigation Release No. 6094/October 11, 1973 
SEC v. STEEL VALLEY, INC. (D.D.C.) 


The Securities and Exchange Commission (Commission) an- 
nounced the filing of a complaint on October 5, 1973 in 

the United States District Court for the District of Columbia, 
seeking to enjoin Steel Valley, Inc. (Steel Valley), Daven- 
port, lowa, from further violations of the periodic report- 
ing provisions of Section 13(a) of the Securities Exchange 
Act of 1934 (Exchange Act) and Rules 13a-1 and 13a-13 
adopted thereunder. 


The complaint alleges that Steel Valley filed its annual re- 
port for fiscal year ended December 31, 1972 on Form 
10-K with the Commission on June 28, 1973, approximate- 
ly three months beyond its March 31, 1973 due date. 


The complaint also alleges that Steel Valley has failed to 
file its quarterly reports for the business quarters ending 
March 31, 1973 and June 30, 1973, on Form 10-0 with the 
Commission, which were due on or before May 15, 1973 
and August 14, 1973 respectively. 


The complaint seeks a mandatory injunction to compel 
Steel Valley to file periodic reports with the Commission 
as required by Section 13(a) of the Exchange Act and Rule 
13a-13 adopted thereunder, and further seeks a permanent 
injunction enjoining Steel Valley from further violations of 
the periodic reporting provisions of the Exchange Act and 
the rules and regulations adopted thereunder. 


This complaint is in addition to numerous other actions 
filed by the Commission since its announcement of October 
15, 1970 (Release No. 34-8995) expressing concern about 
delinquent filing and reminding companies about their obli- 
gations to file reports on a timely basis. 





Litigation Release No. 6095/October 11, 1973 

SEC v. SECURITY INVESTING CO., LTD. (D.D.C.) 

The Securities and Exchange Commission (Commission) an- 
nounced the filing of a complaint on October 5, 1973, in 


the United States District Court for the District of Colum- 
bia, seeking to enjoin Security Investing Co., Ltd. (S.1.C.), 
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Davenport, lowa, from further violations of the periodic 
reporting provisions of Section 13(a) of the Securities Ex- 
change Act of 1934 (Exchange Ast) and Rules 13a-1 and 
13a-13 adopted thereunder. 


The complaint alleges that S.1.C. filed its annual report for 
fiscal year ended December 31, 1972 on Form 10-K with 
the Commission on June 18, 1973, approximately three 
months beyond its March 31, 1973 due date. 


The complaint also alleges that S.1.C. has failed to file its 
quarterly reports for the business quarters ending March 31, 
1973 and June 30, 1973, on Form 10-O with the Com- 
mission, which were due on or before May 15, 1973 and 
August 14, 1973 respectively. 


The complaint seeks a mandatory injunction to compel 
S.1.C. to file periodic reports with the Commission as re- 
quired by Section 13(a) of the Exchange Act and the rules 
and regulations adopted thereunder. 


This complaint is in addition to numerous other actions 
filed by the Commission since its announcement of October 
15, 1970 (Release No. 34-8995) expressing concern about 
delinquent filing and reminding companies about their obli- 
gations to file reports on a timely basis. 





Litigation Release No. 6096/October 11, 1973 


SEC v. HYNES & HOWES SECURITIES COMPANY 
(D.D.C.) 


The Securities and Exchange Commission (Commission) an- 
nounced the filing of a complaint on October 5, 1973, in 
the United States District Court for the District of Colum- 
bia, seeking to enjoin Hynes & Howes Securities Company 
(Securities Company), Davenport, lowa, from further vio- 
lations of the registration provisions of Sections 12(g) (1) 
and 15(a) (1) of the Securities Exchange Act of 1934! 
(Exchange Act) and Rule 12b-10 adopted thereunder. 


The complaint alleges that Securities Company filed its re- 
gistration statement on Form 10 with the Commission on 
September 26, 1973, approximately five months beyond 
its April 30, 1973 due date, and such registration statement 
failed to comply generally with instructions as to Form 10, 
in that it did not include the required certified financial 
statements. 


The complaint also alleges that Securities Company has con- 
ducted interstate business as a broker-dealer in securities, 
without being registered with the Commission. 


The complaint seeks a mandatory injunction to compel 
Securities Company to file a registration statement on Form 
10 with the Commission, concerning its class of $.01 par 
value common stock, as required by Section 12(g) (1) of 
the Exchange Act, and further seeks a preliminary injunc- 
tion and final order of permanent injunction enjoining 
Securities Company from using the mails or any means or 
instrumentality of interstate commerce to conduci business 
as a broker-dealer in securities, until it is registered with the 
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Commission. 














Litigation Release No. 6097/October 11, 1973 | 
SEC v. HYNES & HOWES REAL ESTATE, INC. (D.D.C.) | 


The Securities and Exchange Commission (Commission) 
announced the filing of a complaint on October 5, 1973 in 
the United States District Court for the District of Colum- 
bia, seeking to enjoin Hynes & Howes Real Estate, Inc. 
(Real Estate), Davenport, lowa, from further violations of 
the registration provisions of Section 12(g) (1) of the Securi- 
ties Exct.ange Act of 1934 (Exchange Act). 


The complaint alleges that Real Estate has not filed a re- 
gistration statement on Form 10 with the Commission, con- 
cerning its class of no par value common stock, which was 
due to be filed on or before April 30, 1973. 


The complaint seeks a mandatory injunction to compel 
Real Estate to file a registration statement on Form 10 
with the Commission, concerning its class of no par value 
common stock as required by Section 12(g) (1) of the Ex- 
change Act. 





Litigation Release No. 6098/October 11, 1973 


SEC v. HYNES & HOWES INSURANCE COUNSELORS, { 
INC. (D.D.C.) 


The Securities and Exchange Commission (Commission) 
announced the filing of a complaint on October 5, 1973, in 
the United States District Court for the District of Colum- 
bia, seeking to enjoin Hynes & Howes Insurance Counsel- 
ors, Inc. (Insurance Counselors), Davenport, lowa, from 
further violations of the periodic reporting provisions of 
Section 13(a) of the Securities Exchange Act of 1934 (Ex- 
change Act) and Rule 13a-13 adopted thereunder. 


The complaint alleges that Insurance Counselors violated 
Section 12(g) (1) of the Exchange Act in that it filed a re- 
gistration statement on Form 10 with the Securities and 
Exchange Commission on August 23, 1973, approximately 
seven months beyond its January 28, 1973 due date. 


The complaint also alleges that Insurance Counselors has 
failed to file its quarterly reports for the business quarters 
ending March 31, 1973 and June 30, 1973, on Form 10-0 
with the Commission, which were due on or before May 
15, 1973 and August 14, 1973 respectively. 


The complaint seeks a mandatory injunction to compel 
Insurance Counselors to file periodic reports with the Com- 
mission as required by Section 13(a) of the Exchange Act 
and Rule 13a-13 adopted thereunder, and further seeks a 
permanent injunction enjoining Insurance Counselors from 
further violations of the periodic reporting provisions of 

the Exchange Act and the rules and regulations adopted 
thereunder. 


This complaint is in addition to numerous other actions existing indenture, dated December 15, 1963, not so quali- 
filed by the Commission since its announcement of October fied under the Act are not so likely to involve a material 
15, 1970 (Release No. 34-8995) expressing concern about conflict of interest as to make it necessary in the public 




















delinquent filing and reminding companies about their obli- interest or for protection of investors to disqualify The 
gations to file reports on a timely basis. Bank of New York from acting as trustee under these in- 
dentures. 
c) | 
1) Litigation Release No. 6099/October 11, 1973 
3in 
um- SEC v. AMERICAN HOME INVESTMENT COMPANY ACCOUNTING SERIES 
| (D.D.C.) 
s of 
securi- | The Securities and Exchange Commission (Commission) ACCOUNTING SERIES 
announced the filing of a complaint on October 5,1973in Release No. 147/October 5, 1973 
the United States District Court for the District of Colum- 
e- bia, seeking to enjoin American Home Investment Company See Securities Act Release No. 5428/October 5, 1973. 
, con- (A.H.1.C.), Davenport, lowa, from further violations of the 
was periodic reporting provisions of Section 13(a) of the Securi- 
ties Exchange Act of 1934 (Exchange Act) and Rules 13a-1 
’ and 13a-13 adopted thereunder. 
1] 
) The complaint alleges that A.H.1.C. has failed to file its an- 
lue nual report for fiscal year ended December 31, 1972 on 
Ex- Form 10-K with the Commission, which was due on or be- 


fore March 31, 1973. 


} The complaint also alleges that A.H.1.C. has failed to file its 
quarterly reports for the business quarters ending March 31, 
1973 and June 30, 1973 on Form 10-O with the Com- 
mission, which were due on or before May 15, 1973 and 
August 14, 1973 respectively. 


RS, 
K The complaint seeks a mandatory injunction to compel 
A.H.1.C. to file periodic reports with the Commission as re- 


n) quired by Section 13(a) of the Exchange Act and Rules 

73, in 13a-1 and 13a-13 adopted thereunder, and further seeks a 
lum- permanent injunction enjoining A.H.i.C. from further vio- 
sel- lations of the periodic reporting provisions of the Exchange 
m Act and the rules and regulations adopted thereunder. 

of 

(Ex- This complaint is in addition to numerous other actions 


filed by the Commission since its announcement of October 
15, 1970 (Release No. 34-8995) expressing concern about 
ted delinquent filing and reminding companies about their obli- 
a re- gations to file reports on a timely basis. 
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TRUST INDENTURE ACT OF 1939 
Release No. 345/October 12, 1973 
el 


»Com- | The Securities and Exchange Commission has issued a notice 
» Act giving interested persons until October 29, 1973, to request 
ks a a hearing upon an application of Bankers Trust New York 

; from Corporation for a finding that the trusteeships of The Bank 
; of of New York under two existing indentures, dated as of 


ted May 31, 1966 and March 1, 1971 respectively, qualified 
4 inder the Trust Indenture Act of 1939 (the “Act”) and one 
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— sec oublications — 


Because of increased volume, staff limitations, and rising costs, 
the SEC has discontinued maintenance of its free mailing lists. 
Only those companies and persons registered with the Commission 








under the various Acts will continue to receive copies of individual 

releases pertaining to rule proposals and rule changes under the 

Acts for which they are registered. The following publications issued 

by the SEC are designed to keep interested members of the public 


informed about various aspects of Commission business. 


NEWS DIGEST A daily report of Commission announcements, decisions, 
orders, rules and rule proposals, current reports and applications 


filed, and litigation developments. ($33.00 per year) 


SEC DOCKET A weekly compilation of the full texts of SEC releases 
under the following Acts: Securities Act, Securities Exchange Act, 
Public Utility Holding Company Act, Trust Indenture Act, Investment 
Advisers Act, and Investment Company Act. Also included will be the 
full texts of Accounting series releases, corporate reorganization 


releases, and litigation releases. ($17.00 per year) 


STATISTICAL BULLETIN A weekly publication containing data on odd 
lot and round lot transactions, block distributions, working capital 
of U.S. corporations, assets of noninsured pension funds, 144 filings, 


and 8K reports. ($17.00 per year) 


OFFICIAL SUMMARY A monthly summary of securities transactions and 
holdings of officers, directors, and principal stockholders. ($14.50 


per year) 


Subscriptions to the above publications must be placed with the 


Superintendent of Documents, Government Printing Office, Washington, | 


D.C. 20402 


SUBSCRIPTION ORDER FORM 
ENTER MY SUBSCRIPTION TO 





@ $ Add $ for foreign mailing. No additional postage is required for mailing within the United 
States, its possessions, Canada, Mexico, and all Central and South American Countries except Argentina, Brazil, British Honduras. | 
French Guiana, Guyana, and Surinam. For shipment to all other foreign countries include additional postage as quoted for each 





periodical or subscription service. 
Send Subscription to: 
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